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EXTRAJUDICIAL INSTITUTIONS IN RESOLUTION

OF SPORTS DISPUTES

Statement of the research problem. Like any
legal relationship, sports legal relations in prac-
tice cannot exist without disputes. These can be
disputes between athletes, on the one hand, and
coaches, sports organizations, mediators, etc., on
the other hand. Disputes between athletes (on both
sides) also cannot be ruled out, or when an individ-
ual athlete is not a party to the dispute at all. The
most common disputes today are about objective
judging, anti-doping, and fair play. Therefore, the
issue of choosing the body that will resolve such
disputes and make decisions is also important.

These issues were paid attention to by
such domestic scientists as A. Bordyugova [1],
G. Gnizdovska [2], O. Zalizko [3], N. Zozulya
[4], N. Kireeva [2], A. Kulish [5], I. Nastavny [6],
M. Tkalych [7] and others. At the same time, the
rapid development of opportunities for resolving
sports disputes allows choosing between judi-
cial and extrajudicial instances, where the latter
is becoming increasingly important, which in turn
necessitates more in-depth research of the role of
extrajudicial instances in resolving sports disputes,
their benefits, and shortcomings.

The purpose of the article is to analyze extraju-
dicial instances for resolving sports disputes, deter-
mine their role, advantages over courts, features,
and provide recommendations for their usage in
the context of the analyzed practice.

The main content of the study. The special
nature of sports relations is that this group of rela-
tions is governed by the rules of various branches of

law, including civil, labor, economic, land, adminis-
trative, etc., which in turn makes sports law a com-
plex branch of law [7]. Despite the complex nature
of sports relations, certain legal acts that would
enshrine the relevant “sports norms” in Ukraine are
almost non-existent, and this, in turn, significantly
affects the procedure for resolving sports disputes
in court, as courts decide any which dispute should
be governed solely by the rules of applicable law
and not by the regulations of professional sports
organizations. Therefore, the subjects of sports law
usually turn to out-of-court ways of resolving sports
disputes, i.e. it is @ common practice in the field of
sports. The use of out-of-court dispute resolution is
due to the speed and confidentiality of their consid-
eration, lower cost compared to the trial, as well as
the actual implementation of the parties’ decisions
on the merits of the sports dispute.

The extrajudicial ways of resolving sports dis-
putes include:

- negotiations of the parties - the parties to the
dispute resolve it independently through mutual
negotiations;

- mediation - resolving a dispute with the help
of a third (neutral party), which helps the parties to
the dispute to establish communication and choose
a solution that satisfies both parties to the dispute;

- independent expert opinion - provided by an
expert institution to determine specific facts that
are the subject of a sports dispute, such as the cost
of work related to the reconstruction of a football
stadium, determining the state of the football field
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regulations of the Football Federation of Ukraine
and the Ukrainian Premier League, etc.;

- arbitration - resolution of a dispute by means
of a permanent or temporary domestic or interna-
tional sports arbitration, in which the dispute is
resolved by an authorized person chosen by the
parties — an arbitrator;

- ombudsman - settlement of sports disputes
by filing a complaint to an officially authorized per-
son - the ombudsman [8].

The legislation of Ukraine contains a direct ref-
erence to the settlement of sports disputes out of
court. In particular, Part 9 of Art. 45 of the Law of
Ukraine “On Physical Culture and Sports” provides
that the resolution of disputes that arise between
entities in the field of physical culture and sports, is
carried out in accordance with the law by a perma-
nent sports arbitration court [9].

This rule fully reflects the practice of sports
disputes in foreign countries. For example, in the
United States and England, courts in almost all
cases refer sports disputes out of court. For exam-
ple, in the case of Tony Harding v. American Figure
Skating Association, the court noted that courts
may intervene in the resolution of sports disputes
by sports associations only in exceptional circum-
stances, namely the association’s violation of its
own rules, which could cause serious and irrepara-
ble harm, in turn, exhausted all out-of-court meth-
ods of dispute resolution. But even in this case, the
court does not have the right to resolve the dispute
on the merits, but only eliminates the violations
committed by the association [8].

The situation is similar in the countries of Roma-
no-Germanic law. Courts usually refuse to hear a
sports dispute because all sports contracts have
an arbitration clause. However, after consideration
of the dispute in arbitration, the parties have the
right to go to court.

However, in Ukraine, unlike most foreign coun-
tries, there is no clear structure of out-of-court insti-
tutions for sports disputes. Among sports federa-
tions or associations, only the Football Federation
of Ukraine has separate specialized bodies that
resolve sports disputes. There are two types of such
bodies: the bodies for resolving disciplinary disputes
and the bodies for resolving disputes between pro-
fessional clubs and professional footballers.

In particular, Art. 48 of the Statute of the Foot-
ball Federation of Ukraine defines disciplinary bod-
ies as bodies of football justice, which include the
Control and Disciplinary Committee as a body of
the first instance, and the Appeals Committee as a

body of the second instance. Disciplinary disputes
may also be considered by the Disciplinary Bodies
of Legal Entities, which perform the functions of the
bodies of the first instance delegated by the Foot-
ball Federation of Ukraine to consider cases not
related to professional football and not referred to
the exclusive competence of the Control and Dis-
ciplinary Committee of the Football Federation of
Ukraine or the Dispute Resolution Chamber of the
Football Federation of Ukraine [10].

The Dispute Resolution Chamber of the Foot-
ball Federation of Ukraine is an independent,
established in accordance with FIFA requirements,
instance for consideration and settlement of cases
or settlement of disputes and making decisions
between football entities by the Regulations of the
Football Federation of Ukraine on the status and
transfer of players. The Dispute Resolution Chamber
of the Football Federation of Ukraine has exclusive
competence to resolve disputes between clubs and
footballers and coaches concerning employment
and contractual disputes arising from employment
relationships, as well as disputes between clubs
regarding the fulfillment of transfer obligations and
payments and calculation of compensation for the
training of football players.

It should be noted that the decisions made by
the Appeals Committee of the Football Federation
of Ukraine can be appealed to the Court of Arbi-
tration for Sport, located in Lausanne, Switzerland.
Decisions of the Appeals Committee of the Football
Federation of Ukraine regarding violations of the
Rules of the game and suspension from participa-
tion in matches for up to 4 (four) or a period of up
to 3 (three months) are not subject to appeal in the
Court of Arbitration for Sport. Complaints against
the decision of the Dispute Resolution Chamber of
the Football Federation of Ukraine may also be filed
with the Sports Arbitration Court on appeal. Such
an appeal may be filed by an interested party within
21 days of receiving the full text of the decision of
the Dispute Resolution Chamber of the Football
Federation of Ukraine [11].

In other national federations or associations,
such specialized bodies are generally absent. The
executive bodies of the federation are empowered
to resolve disciplinary disputes, and the powers to
review them on appeal are vested in higher govern-
ing bodies (for example, congresses, conferences,
general meetings). All this creates situations when
sports disputes are considered by federation lead-
ers who do not have the appropriate legal educa-
tion, or even have a legal education but do not have
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the relevant experience in resolving such disputes,
which negatively affects the quality of sports dis-
putes, as enough often unfair decisions are made
or those that contradict the regulations of interna-
tional federations in certain sports [12].

That is why the creation of a sports arbitration
court in Ukraine is actively discussed, as is pro-
vided for in Part 9 of Art. 45 of the Law of Ukraine
“On Physical Culture and Sports” [9], to protect the
rights and legitimate interests of sports entities and
with the mandatory possibility of further appeal to
the Court of Arbitration for Sport.

In particular, the Association “Sports Indus-
try of Ukraine” has registered a Permanent Arbi-
tration Court, which was established to ensure
fair, speedy and effective justice in disputes and
conciliation of persons who appealed to him. The
arbitral tribunal operates on the principles of
self-government, voluntariness, transparency and
self-financing. The court does not set the main
goal of making a profit from its activities. The main
tasks of the Arbitration Court are:

- protection of the rights and legally protected
interests of legal entities, associations of legal
entities, citizens-entrepreneurs, as well as individ-
uals who are parties to arbitration, by considering
and resolving property and non-property disputes
between legal entities and / or citizens-entrepre-
neurs or individuals; assistance in the implemen-
tation of legal economic and other economic activ-
ities by legal entities and citizens-entrepreneurs;
improving the system of arbitration, improving the
legal culture of businesses and citizens;

- assistance in building the rule of law in
Ukraine. The Sports Industry of Ukraine Associa-
tion, as the founder of the permanent arbitration
court, has the right to form regional branches of
the Arbitration Court, which operate on the basis of
the Regulations and Regulations of the Permanent
Arbitration Court at the Sports Industry of Ukraine
Association; undertakes to ensure the activities of
the Arbitration Court (provides the Arbitration Court
with premises, equipment and other necessary
materials; timely provides the Arbitration Court with
the funds it needs to resolve disputes; provides the
court with office supplies), but has no right to inter-
fere in activities of the Arbitration Court and judges,
which is related to the consideration of cases [13].

The National Olympic Committee of Ukraine is
actively discussing the establishment of such a
body for resolving sports disputes, and therefore it
can be stated that in the future the number of sub-
jects of sports disputes in Ukraine may increase.

According to p. 2.5.24. of its Statute, the
National Olympic Committee of Ukraine has the
right to establish, if necessary, a Sports Arbitration
Court under the Committee. Its personnel, election
procedure, powers, and other principles of func-
tioning are approved by the Executive Committee
of the National Olympic Committee of Ukraine [14].

International bodies for resolving sports dis-
putes include the Court of Arbitration for Sport,
the International Council for Sports Arbitration,
as well as bodies for the settlement of sports dis-
putes operating under federations. The latter, for
example, includes the FIFA Disciplinary Committee,
which by Art. 64 of the FIFA Disciplinary Regula-
tions has the right not to comply with the decision
of the Court of Arbitration for Sport if the parties to
the dispute did not consider the dispute in the FIFA
jurisdiction or the national federation as a court of
the first instance and immediately appealed to the
Court of Arbitration for Sport [3].

The Court of Arbitration for Sport is an inde-
pendent international arbitral tribunal authorized
to settle sports disputes. The Court of Arbitration
for Sport has two separate divisions of the court in
Sydney and New York [15]. According to Art. R27 of
the Rules of Procedure of the Court of Arbitration
for Sport, its main function is to resolve sports or
sports-related disputes through arbitration or medi-
ation in the mediation process [16].

These disputes can be divided into two groups.
The first one includes commercial disputes arising
from contractual relations between professional
clubs, between clubs and athletes, sports agents,
disputes over the specifics of transfer activities,
agreements on the transfer or distribution of televi-
sion and other media rights, and so on. The second
group of disputes includes disciplinary disputes
considered by the Court of Arbitration for Sport as
a court of the first instance or a court of appeal in
the case of a dispute between national authorities.
Such disputes arise in cases of violation of estab-
lished rules, regulations, requirements, or other
generally accepted regulations. Most of them are
related to the use of doping by athletes or other
significant violations of sports rules (for example,
intentional use of violence, biased decision-making
by a judge, violation of the rules of financial fair play,
etc.). In addition, the Court of Arbitration for Sport is
carrying out outreach work, developing numerous
recommendations and advisory opinions on vari-
ous legal issues related to sport [17].

As for the International Council on Sports Arbi-
tration, its main task is to facilitate the resolution
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of sports disputes through arbitration or mediation
and to protect the independence of the Court of
Arbitration for Sport and the rights of the parties.
The International Council for Sports Arbitration con-
sists of twenty members and is responsible for the
management and financing of the Court of Arbitra-
tion for Sport.

The Court of Arbitration for Sport has at its
disposal a list of arbitrators and provides for the
arbitration of sports disputes through arbitration
carried out by panels of one or three arbitrators.
The exact number of arbitrators at the Sports Arbi-
tration Court is not provided, but there must be at
least 150 people. According to the general prac-
tice, such a court consists of about 300 arbitra-
tors from more than 85 countries. The powers of
the arbitrator are valid for 4 years with the possi-
bility of further extension in case of the re-election
of the arbitrator [18].

According to the regulations of the Court of
Arbitration for Sport, the place of consideration for
sports disputes is the city of Lausanne, Switzer-
land. This rule also applies to special ad-hoc tri-
bunals, the place of operation of which does not
affect the legal address of the arbitral tribunal. As
a result, all disputes before the Court of Arbitration
for Sport are governed by the Swiss Law “On Pri-
vate International Law”, which guarantees the pro-
cedural sequence of all cases before the Court of
Arbitration for Sport. Its decisions are final and can
only be challenged on some grounds in the Swiss
Federal Court.

It is worth noting that in addition to FIFA, many
other international sports federations also have
their bodies for resolving sports disputes. However,
it is difficult to call them independent arbitrations,
as they are closely linked to the sports organiza-
tions responsible for their formation and opera-
tion. For example, the Basketball Arbitration Court,
established by the World Basketball Organization

to resolve disputes between clubs, basketball play-
ers, and their agents. The cases are considered in
Geneva. The Arbitration of the Basketball Arbitra-
tion Court is a one-person English-language dispute
resolution process.

Important is the fact that an arbitrator is
appointed by the president of the Basketball Arbi-
tration Court to resolve a particular dispute. The
decision is made within 6 weeks after the hearing.
However, hearings are not mandatory but are held
only at the request of the party. The arbitrator shall
settle the dispute in accordance with the law of jus-
tice (ex aequo et bono).

In addition, some federations prohibit appealing
their decisions in the Court of Arbitration for Sport.
Such sports include rugby and Formula 1. The only
exception to the rule is to appeal the decisions
of the federations of these sports relating to the
application of the World Anti-Doping Code (World
Anti-Doping Agency) [13]. Such restrictions cannot
be called objective, as they do not serve to protect
the private rights and interests of the subjects of
sports relations. Instead, it can be stated that there
is a certain restriction of such an important right
of a person as the right to an objective and impar-
tial consideration of issues related to the protection
of violated rights and interests of participants in
sports relations.

Conclusion. Summarizing the above, we can
conclude that to protect the rights and legitimate
interests of sports, there is an extensive system of
national and international out-of-court bodies for
resolving sports disputes. Despite this, Ukraine has
an underdeveloped system of such bodies, as only
the football sphere has an effective mechanism for
resolving sports disputes at the national level, and
therefore there is a significant need to establish a
Sports Arbitration Court under the National Olym-
pic Committee of Ukraine to protect the rights of
other sports.
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Davydova Iryna, Bernaz-Lukavetska Olena

EXTRAJUDICIAL INSTANCES IN RESOLVING SPORTS DISPUTES

The article analyzes extrajudicial instances for resolving sports disputes, identifies their role and advantages
over courts. It is noted that in practice, sports relations cannot exist without disputes, and the latter can take place
between athletes, on the one hand, and coaches, sports organizations, mediators, etc., on the other hand; between
athletes (on both sides), or when an individual athlete is not a party to the dispute at all. It is established that the most
common disputes today are about objective judging, anti-doping, fair play.

As a result of the analysis of literature sources, it was found that in all national federations of Ukraine or
associations (except the Football Federation) such specialized bodies, as a rule, do not exist. The executive bodies
of the federation are empowered to resolve disciplinary disputes, and the powers to review them on appeal are
vested in higher governing bodies (for example, congresses, conferences, general meetings). This provokes situations
where sports disputes are considered by federation leaders who do not have the appropriate legal education, or even
have a legal education but do not have relevant experience in resolving such disputes, which negatively affects the
quality of sports disputes, as often unfair decisions are made or those that contradict the regulations of international
federations in certain sports.

The work of such an independent international arbitration body as the Court of Arbitration for Sport, which is
authorized to resolve sports or sports-related disputes, is analyzed. These disputes are divided into two groups; Group
| includes commercial disputes arising from contractual relations between professional clubs, between clubs and
athletes, sports agents, disputes over the specifics of transfer activities, agreements on the transfer or distribution
of television and other media rights, etc., and group Il - disciplinary disputes considered by the Court of Arbitration
for Sport as a court of the first instance or a court of appeal in the case of a dispute between national authorities.

It is concluded that to protect the rights and legitimate interests of sports entities, there is an extensive
system of national and international out-of-court bodies for resolving sports disputes. Despite this, Ukraine has an
underdeveloped system of such bodies, as only the football sphere has an effective mechanism for resolving sports
disputes at the national level, and therefore there is a significant need to establish a Sports Arbitration Court under
the National Olympic Committee of Ukraine to protect the rights of other sports.

Key words: sports dispute, subjects of sports dispute, sports federation, sports association, National Olympic
Committee of Ukraine, Sports Arbitration Court.

AaBupoBa IpuHa BitaniiBHa, bepHa3-AykaBeubka OneHa MUxaWAiBHa

NMO3ACYAOBI IHCTAHLIIT AA BUPILLEHHSA CMTOPTUBHUX CMNOPIB

Y cTaTTi 3AIMCHEHO aHaAi3 NO3acyAOBMX IHCTAHLIM AAA BUPILLEHHA CMOPTUBHMX CMOPIB, BU3HAUYEHO iXHIO POAb Ta
nepesaru NOPiBHAHO i3 CYyAOBUMM iHCTaHUIAMW. 3a3HauyeHO, WO Ha NpPaKTuUi CNOPTUBHI NPaBOBIAHOCUHM HE MOXYTb
icHyBaT1 6€3 crnopiB, i OCTAaHHI MOXYTb MaTK MicLEe MiX CMOPTCMEHaMM, 3 OAHOro BOKy, i TpeHepamMmu, CNOPTUBHUMM
opraHisaujiamMmu, nocepeAHMKaMu TOLLO, 3 iHLWOro BOKy; Mix cnopTcMeHaMu (3 060X CTOPIH), abo X KOAM CTOPOHOLO Cropy
B3araai He BUCTYMa€e OKpeMuii cnoptcMeH. BcTaHOBAEHO, L0 HaMbiAbLL NOLLMPEHI CbOTOAHI CMOPK LOAO 06’ EKTUBHOMO
CyAAiBCTBa, 60p0oTbOM 3 AOMIHTOM, YECHOT rpHu.

Y pesyabTaTi aHaAidy AiTepaTypHUX AXepen ByAO BCTAHOBAEHO, WO B YCix HaLioHaAbHUX depepaliax YkpaiHu um
acouiauinx (okpim ®epepadii dyTbOAY) 3a3BUUAN HEMAE TaKMX CreLiani3oBaHWx opraHiB. [TOBHOBaXEeHHAMMW LLLOAO
BUPILLEHHA AUCLMNAIHAPHKUX CMOPIB HaAIAEHI BUKOHaBYi opraHu deaepalii, a NOBHOBaXEHHAMM LLOAO iX NEpPErAspy
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B aneAsLinHOMY NOPSAAKY — BULL OpraHu ynpaBAiHHS (HanpuKAaa, KOHTPecKH, KoHbepeHLii, 3araabHi 360pu). 3a3Ha-
yeHe NPOBOKYE CUTYaLlii, KOAU CMOPTUBHI CMOPK PO3rASAAOTLCA KEPIBHUMKW ocobamu dpepepallin, ki He MatoTb BiA-
NOBIAHOI FOPUAMYHOT OCBITH, @60, XOU | MatoTb FOPUAMYHY OCBITY, NPOTE HE MatOTb BIAMOBIAHOIO AOCBIAY PO3B’A3aHHS
TaKoro poAy CnopiB, WO HeEraTMBHO BNAMBAE Ha AKICTb BUPiLLEHHS CMOPTUBHUX CNOPIB, OCKIAbKM AOCUTb YaCTO yXBa-
AHOHOTbCS HECMPABEAAMBI pilleHHs abo Taki, WO cynepevyatb perrnaMeHTHUM HOpMaM MiXHapoAHUX depepaliin 3
OKPEMMX BUAIB CNOPTY.

MpoaHanizoBaHO PobHOTY TAKOrO HE3AAEXHOTO MiXHAPOAHOTro apbiTpaxKHoOro opraHy, Ak CNopTUBHUIN apbiTpakHUI
CyA, SIKMIA YNIOBHOBaXEHWIM BUPiLLYBaTU CNOPTUBHI abo NoB’A3aHi 3i cCnopToM cropu. 3a3HadeHi crnopy NOAIAEHO Ha ABI
rpynu; Ao | rpynu BiAHECEHO KOMEPLLIHI CMOPU, L0 BUHUKAU 3 AOTOBIPHMX, KOHTPAKTHMX BIAHOCWMH MiXx NpodecinHumMmm
knybamu, Mix kaybamu Ta cnopTcMeHamu, CMOPTUBHUMMK areHTamMu, Cropuy LWOAO 0COBAMBOCTEN TpaHCHEPHOIT AifAb-
HOCTI, AOrOBOPIB LLIOAO NEpPeAaYi UM PO3NOAIAY TEAEBI3IMHUX Ta iHLLIKMX MeAianpaBs Towo, a Ao |l rpynu — AMcuMnAiHapHi
crnopu, Wo po3raaaatoTbest CnopTMBHMM apbiTpaXHUM CYAOM SIK CYAOM MePLLOT iHCTaHLLIT Y4 CyAOM aneAsiLiMHOI iHCTaH-
Lii B pasi po3rasiay Cnopy HalioOHaAbHUMKW OpraHamu.

3p0obAEHO BMCHOBOK, LLIO AASl 3aXMCTY NpaB Ta 3aKOHHUX iHTepeciB cyb’eKTIB CNOPTUBHOI chepu iCHYE po3ranyxeHa
CUCTEMa HaLiOHaAbHUX Ta MiXXHaAPOAHMX MNO3aCyAOBMX OpraHiB BMUPIiLLEHHA CMOPTUBHUX CrnopiB. He3Baxatoun Ha e, B
YKpaiHi He AOCUTb PO3BMHEHA CMUCTEMA TaKUX OpraHiB, apxe avllie dyTboAbHa chepa Mae AIEBMI MEXaHI3M yperyato-
BaHHA CMOPTMBHUX CMOPIB HA HaLiOHAAbHOMY PiBHi, @ TOMy HasBHa 3Ha4yHa HEOOXiAHICTb Yy cTBOpeHHi CnopTUBHOMO
apbiTpaxHoro cyay npv HauioHaAbHOMY OAIMMINCbKOMY KOMITETI YKpaiHU AAs 3abe3neueHHs 3axXUcTy nNpaB NpeAcTaB-
HUKIB iHLLMX BUAIB CNOPTY.

KalouyoBi cAoBa: cnopTvBHMIA cnip, cyb’€KTU CNOPTUBHOIO CMopy, CNopTMBHa deaepaLlis, cnopTMBHa acoliallis,
HaujioHaAbHWI OAIMNIMCbKUI KOMITET YKpaiHKW, CNOPTUBHKUIM apbiTpaxHWM CyA.



