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OCOB/TNBOCTI HOTAPIAZIbHOIO AOITOBOPY MNPO 3MIHY
YEPTOBOCTI OAEPXAHHA NMPABA HA CNAAKYBAHHA

MocraHoBKka NnpobAeMu. 3aranbHe NPaBUAO Yep-
rosocTi, nepepbaveHe c1. 1258 LK Ykpainu, moxe
6yTn 3miHeHe. BianoBiaHO po cT. 1259 LK Ykpainu
UEProBiCTb OAEPXAHHS NMpaBa Ha CNaAKyBaHHS 3a
3aKOHOM MOXe OyTW 3MiHeHa, 30Kpema, HoTapi-
aAbHO MOCBIAYEHUM AOTOBOPOM.

AOCAiIAXYBaAHMI  AOTOBIp HE BpPEryAbOBaHWM
HaAeXHMM UYMHOM Ha 3akKOHOAABYOMY pPiBHI. Tak,
HOpPMaTUBHE PEryAloBaHHSA AOrOBOPY MpPO  3MiHy
UEpProBOCTi OAEPXaHHA MNpaBa Ha ChaAKyBaHHSA
obmexyeTbea 3mictom 4. 1 cr. 1259 LuMBinbHOrO
KOAEKCY YKpaiHu, n. 4.7 ra. 10 poaainy Il Mopsaky
BUMHEHHS] HOTapiaAbHUX Ai HOTapiycaMmun YKpaiHu,
n. 1.2 Po3piny 1 4. lll MeToAMUYHUX PEKOMEHAALLIN
LOAO BUMHEHHS HOTapiaAbHUX Aid, MOB'A3AHUX i3
BXMWTTSIM 3aXO0AIB LLOAO OXOPOHU CMAAKOBOIo MalHa,
BMAQUEIO CBIAOLUTBA NPO NpaBo Ha CNaALLMHY Ta CBi-
AOLTBa MPO NpaBO BAACHOCTI Ha YacCTKy B CMiAbHOMY
MaMHi MOAPYXKXKSI.

BiACYTHICTb HaneXHOI HOPMAaTUBHOI AeTaAizauji
AOFOBIPHUX BIAHOCUH 3MiHW YEProBOCTI OAEPXKAHHSA
npaBa Ha CMNaAKyBaHHA 3YMOBAKE BUHUKHEHHS
UMCAEHHUX MPAKTUUHUX NMUTaHb Ta HE3PO3YMIAOCTEN
y HOTapianbHil AiAIABHOCTI.

CraH AOCAIAKEHHSA TEMMU. [TUTaHHS 3MiHM Yepro-
BOCTi OAEP)XXaHHA NpaBa Ha CMaAKyBaHHS 3a 3aKo-
HOM PO3rAiAAAMCA B poboTax TakMX AOCAIAHUKIB:
0. Azepu, l. Xuninkosoi, 0. 3aikn, 0. KyxapeBa,
€. Miuypina, I. OpnoBa, O. lMeueHoro, 3. Pomos-
cbkoi, |. Cnaci6o-®ateeBoi, €. ®ypcu, C. Pypcw,
€. XapuToHOBA Ta iH.

MeTtoto Ujei cTaTTi € AOCAIAXEHHSI CyH'€KTHOro
CKAapy, NpeaMeTa, 3MIiCTy AOroBOpPY NPO 3MiHy yep-
rOBOCTi OAEPXaHHA MpaBa Ha CNapKyBaHHA Ta yaco-
BUX MEX, AOMYCTUMMUX AASI MOFO HOTapiaAbHOro

MOCBIAYEHHS, @ TAKOX MOro tuny Ta Buay. Bpane
3’ACYyBaHHSA UMX MWUTaHb CMPUSTMME pPaLiOHAAbHIN
MiHiMi3aLji Yacy BUMHEHHS HOTapiaAbHOI Aii Ta BUPO-
B6AEHHIO EAMHOT HOTApPiaAbHOI MPAKTUKM.

Buknaa OCHOBHOro marepiany. YnHHe 3aKOHOAaB-
CTBO YKpaiHM He AQ€E UiTKOI BiAMOBIAI HA MUTAHHSA: XTO
€ CTOPOHOK AOroBOPY NPO 3MiHY UYeproBOCTi OAEp-
)XaHHSI MpaBa Ha CrMaAKyBaHHSA. LIMBIAbHUM KOAEKC
YkpaiHn Ta [MopsipAOK BUMHEHHSA HOTApiaAbHUX Ain
HoTapiycaMmu YKpaiHM MICTATb AMLLIE 3aCTEPEXEHHS,
LLI0 YEProBICTb OAEPXAHHA CMAAKOEMUSAMM 33 3aKO-
HOM MnpaBa Ha CrnapkyBaHHA MOXe 6yTW 3MiHeHa
HOTapiaAbHO NOCBIAYEHUM AOFOBOPOM 3aiHTepeCcOBa-
HUX CaAKOEMLIB. BUXOASIUM 3 TAYMAYEHHSA YMHHOTO
3aKOHOAA@BCTBA, AOFUHO, L0 BU3HAYaAbHOK O3Ha-
KO CTOPOHM AOTOBOPY MPO 3MiHY YeproBOCTi OAEp-
XaHHA NpaBa Ha CNaAKyBaHHS € HAsABHICTb IHTEPECY.
B topuanuHin AiTepatypi BUAIASIOTb AEKiAbKa MOAE-
AeN cy6’EKTHOrO CKAaAY TAKOro AOTOBOPY.

CyTb nepLioi MOAEA NoAirae y TOMy, WO AOCAI-
MKYBAHWUM AOFOBIP YKAQAAETbCS AMLLE MiX TUMM
CNaAKOEMUAMM, SIKi 3aKAMKaHI A0 CNaAKyBaHHA 3a
3akoHOM. CnapkoEMeELb MOAAAbLUOI Yepru, SKOro
«MiATATYHOTb», HE BUCTYNAae CTOPOHOK AOTOBODY.

Apyra MoAeAb AOroBopy nepepbavae, Wo Takui
AOrOBIp YKAGAGETbCA MDK CMNAaAKOEMUSMMU, SKi
3aKAMKaHI A0 CrlapKyBaHHS 3@ 3aKOHOM, Ta CraA-
KOEMLIEM, SIKOrO BOHU BKAKOUYAKTb AO CBOIO CKAGAY.
3a Takoro MiAXOAY MOHATTS «3aiHTePecOBaHi CnapKo-
EMLi» BKAOUAE y cebe TUX CMaAKOEMLIB, SKi 3aKAW-
KaroTbCA A0 CMaAKyBaHHS, Ta TUX CMAAKOEMLUIB, AKi
BKAKOUYAOTLCS AO iX UMCAA.

TpeTa MoAEAb MOPIBHSHO 3 APYTOHO 3BYXYE CY0H'ek-
THWUI CKAAA AOTOBOpPY. BoHa H6asyeTbecss Ha ToMy, LUO
AOTOBIp YKAAAQETbCS HE BCiMa CraAKOEMUSMU, AKI
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3aKAMKaHI A0 CrapkKyBaHHS 3a 3aKOHOM, a AMLLE
TUMU 3 HUX, XTO BUSIBMB BaxaHHSs Lie 3pobutu. | ue
AOFIYHO, OCKIAbKM B MPOTUAEXHOMY BMMAAKY MOpPYy-
lwyBaBcsa 61 npuHUMN cBob60AM AOroBOpY, Nepeaba-
yeHul cT. 627 LInBinbHOIO Kopekey YKpaiHu.

OTxe, CTOpOHaMM Takoro AOrOBOPY Hacamnepea
€ CNaAKOEMU), AKi TUM CaMWM 3MEHLUYIOTb CBOHO
YacTKy y CNaALLMHI, Ta CNAAKOEMELLb, KU BKAOYA-
ETbCS AO IX CKAaAy [1, c. 297 -298]. BBaxaeTtbCs, Lo
TPETA MOAEAb AOTOBOPY € BiAbLL MPUNHATHOHO.

YKAQAEHHA AOrOBOpPY NPO 3MiHY YeProBOCTi OAEP-
)XaHHSA NpaBa Ha CNaAKyBaHHSA O3HAYaE AMLLE BKAKO-
YEHHA A0 CKAaAYy CMaAKOEMLIB, SIKi 3@ 3araAbHUM
NpPaBMAOM 3aKAMKAKOTbCA AO CMAAKYBaHHS, Ta XOA-
HUM YMHOM He 3aMiHIOE HEOOXIAHICTb MPUNHATTS
CNaALWLMHM  LLUAAXOM MOAAHHA BIANOBIAHOI 3aaBWU
HoTapiycy. |HWKUMKW CAOBaMM, BCi CNAAKOEMU, AKi
€ CTOPOHaMu AOrOBOpPY (B TOMY YMUCAI CNAAKOEMELb
HUXYOI Yepru), NOBUHHI NPUNHATUA CNAALLMHY LUAS-
XOM MOAA@HHSA BIAMOBIAHOI 3aABU. 3aranbHa MOCAI-
AOBHICTb OAEPXaHHS NpaBa Ha CNaAKyBaHHA y HOTa-
piaAbHOMY MOPSAAKY 3MiHW YUEProBOCTI BUTASIAQE TakK:
1) BIAKPUTTA CMNAALLMHKU; 2) NPUAHATTA CMNaALLMHK
CNAaAKOEMUAMM, SIKi 3@ 3araAbHUM NPaABUAOM 3aKAU-
KatoTbCH A0 CMaAKYBaHHS; 3) YKAGAEHHS TakKUMMK
CMaAKOEMUSIMM AOCAIAKYBAHOIO AOrOBOPY 3i cnaa-
KOEMLIEM HWXYOI uepru; 4) NPURHATTA ChapLLMHK
CMAAKOEMLEM HUXUOI Yepru, KU BHACAIAOK YKAG-
AEHHA AOFOBOPY OAEPXKYE MPaBO Ha CNaAKyBaHHSA.
OpHaK MOAQHHA CMAAKOEMUAMM 3afaBM NPO MNpu-
MHATTA CMNAALLMHM He BMMAaraeTbcs y pasi, SKLIO
cnapKoOEMeELb MOCTIMHO MPOXMBAB Pa3oM 3i CnaaKo-
AABLIEM Ha 4ac BIAKPUTTS CMAALLMHKW Ta MPOTAroMm
CTPOKy, BCTaHOBAEeHOro crarreto 1270 LmBinbHOro
KOAEKCY YKpaiHM, He 3asiBMB MPO BIAMOBY BiA Hel.

ICTOTHOIO YMOBOK AOrOBOPY NPO 3MiHY YEProBo-
CTi OAEpPXaHHSA NpaBa Ha CNnaAKyBaHHA € ymoBa Npo
npeamer. lpepmMeTomM AOroBopy BMUCTYMNae 3MiHa
BCTAHOBAEHOIO MOPSAAKY CNaAKyBaHHSA, BHACAIAOK
AKOI A0 CMaAKYBaHHS 3aKAMKaKTbCA 0CO6M HacTyn-
HUX 4Yepr CnapkKoEMLUIB 3a 3aKOHOM. MaKTMUHO
BHACAIAOK YKAGAEHHS TAKOrO AOFOBOPY HaAaETbCA
MOXAMBICTb MPUMHATA CnaallMHy ocoboto, sika
He Mae npasa CnaakyBaTu Y 3B’A3KY 3 HaABHICTIO
POAMUIB CNAAKOAABLSA OAMXUYOro CTYMeHsI Crnopia-
HeHHS. [Tpn LbOMY YMHHE 3aKOHOAABCTBO YKpaiHu
He BM3HAYa€e MeX «MiATAryBaHHs». Lle o3Hauvae, wo
AOFOBIp MOXe ByTW YKAQAEHWI CNAAKOEMLEM Nep-
LLIOT Yeprun K 3i CNapAKOEMUSAMW APYrOi Yepru, Tak
i 3i cmapkoemuamu n’atoi yeprn. OCHOBHa BUMOra,
fIka BMUCYBAETbCS MPWU LbOMY, — CTOPOHM MatoTb
6yTV BU3HaAUeHi xoua 6 B OAHINM i3 N'ATM Yepr cnaa-
KOEMLLB 3@ 3aKOHOM.

3a AOroBOpPOM MPO 3MiHY YEProBOCTI OAEPXKAHHSA
npaBa Ha CnaAKyBaHHA HE NEPEAAETLCA CaMe MpaBo
CMaAKyBaTH, OCKIAbKM TOAI MTUMETbCA MPO BiAMOBY
BiA MPUUHATTA CNaALLMHU HA KOPUCTb iHLLIOT 0cobM,
LLIO 3@ MPaBOBOIO MPUPOAOID € OAHOCTOPOHHIM npa-
BOUYMHOM. Kpim TOro, nepeaaHHs MarHOBOrO npaea
XapaKTepu3yeTbCA MNPUNUHEHHAM Takoro npasa
B OAHIEI 0COOM T8 BUHUKHEHHAM B iHLIOT. 3MiHIOUM
NopPSAAOK YEProBOCTI, XXOAHa CTOPOHa 3a AOrOBOPOM
He BTpayae CBOiX Npas.

LLlo cTtocyeTbcs 3mMiCTy AOrOBOPY MPO 3MiHY yvep-
roBOCTi OAEPXaHHA npaBa Ha CrnapKyBaHHSA, TO
3aKOHOAABELb CTaBUTb EAUMHY BUMOTY — 3MICT TAKOroO
AOTOBOpPY He NMOBUHEH MOpYLIyBaTU NpaB CNaAKOEM-
LiB, AKi He 6epyTb y HbOMY y4yacTi, @ TaKoX Cnap-
KOEMLIB, AKi MatoTb NpaBO Ha 0OOB’A3KOBY YACTKY
y CNaALUMHI. Y TakoMy pasi MAETbCA nepeayciM npo
HEAOMNYCTUMICTb 3MEHLLUEHHA PO3Mipy CMapKOBUX
YacToOK yKasaHux ocib.

Mpr UbOMY 3MICT TaKOro AOrOBOPY MOXe MIiCTUTH
M eneMEeHTU iHLIMX AOroBopiB. Ha niacTaBi aHanisy
3MICTy 4. 2 CT. 268 LMBIAbHOMO KOAEKCY YKpaiHu
MOXHa AIMTW BUCHOBKY, LLIO Ha 3MillaHW AOroBIp
MOLUMPHOETLCA Ai OKpeMUX 0OMEeXeHb, BCTaHOB-
AEHUX aKTaMW UMBIABHOIO 3aKOHOA@BCTBa LLOAO
AOTOBOPIB, EAEMEHTU AKMX MICTATLCA Y HbOMY, AKLLO
iHWe He BCTaHOBAEHO AOrOBOPOM abo He BUNAMBAE
i3 CyTi 3milLaHoro porosopy [2, ¢. 212].

TakoX 3aKOHOA@BELL HE BW3HAuYae, KOAU came
Moxe 6yTU YKAaAEHUE AOMOBIip MpPO 3MiHYy 4epro-
BOCTi OAepXaHHs rnpaBa Ha crnaAkyBaHHA. Tak,
MopsiAOK BUMHEHHSI HOTapiaAbHUX Aill HOTapiycamu
YKpaiHu, 3aTBepAXeHur Hakaszom MiHictepctBa
toCcTULIT YKpainu Bia 22.02.2012 Ne 296/5, micTuTb
AMLUE BKa3iBKY Ha Te, IO AOCAIAXYBaAHWI AOroBIp
YKANQAQETbCA MICASI BIAKPWTTA crnaalumHu (n. 4.7
raaBn 10 posainy 1) [3]. AHanoriuHe 3a 3micToM
MOAOXEHHS po3MmilleHe i B n. 1.2 Posainy 1 u. llI
MeToAMUHMX PEKOMEHAALIN LLIOAO BYMHEHHS HOTa-
PiaAbHUX Aili, MOB’A3AHMX i3 BXUTTAM 3aXOAIB LLIOAO
OXOPOHM CMaAKOBOrO MalHa, BMAAYEr CBIiAOLITBA
Nnpo NpaBO Ha CnaALlMHY Ta CBiaOUTBaA MPO Mpaso
BAACHOCTI [4]. BapTo BiA3HAUUTH, LLO AO MPUNHATTA
Ta HabpaHHSA YMHHOCTI MOPAAKOM BUMHEHHA HOTa-
pianbHUX AiM HOTapiycaMu YKpaiHu pisaa IHCTpyKLin
NpPO MOPSAOK BUMHEHHSI HOTaApiaAbHUX AiM HOTapiy-
camMu YKpaiHu, gka y n. 229 mictMaa npaBuno, 3a
AKUM 3MiHA 4YEeproBOCTi OAEpPXaHHA CMaAKOEM-
LUSMK 3a 3aKOHOM MNpaBa Ha crnapkyBaHHA obwme-
XyBanacs CTPOKOM BiA AHSI BIAKPUTTS CHaALUMHMN
AO BuAadi cBigouTBa Mpo MnNpaBO Ha CraALLUMHY
[5]. OpHaK, He3Baxatum Ha BIACYTHICTb MNPSAMOI
pernamMmeHTaujii  AOCAIAXYBAHOIO MUTAHHA UYMHHUM
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3aKOHOAABCTBOM, BBaxaro, LLO AOroBip Mpo 3MiHy
YeproBOCTi OAEpPXaHHA npaBa Ha CrhaAKyBaHHSA
Moxe ByTW YKAAAEHWI, No-nepLle, BUKAKOUHO MiCAS
BIAKPUTTA CMaALLMHKM, OCKIAbKKM AMLLE 3 LbOro vacy
BWMHWKAIOTb CMaAKOBi BIAHOCWHMW, a Mo-Apyre, AO
MOMEHTY BMAAuI CBiAOUTBA MpPO NpaBo Ha craa-
LLMHY, OCKIAbKM 3 MOMEHTY BUMHEHHS Takoi HOTapi-
anbHOI Al CMaAKOBI BIAHOCMHU TpaHCHOPMYOTLCS
Y BIAHOCUHW BAQCHOCTI, YKAQAEHHS TaKoro AOroBopy
HE BMAAETLCH MOXAWBUM.

BaxAMBMM TEOPETUUYHMM 3aBAAHHAM € 3'ACy-
BaHHA TMNOBOI Ta BUAOBOI MPUHANEXHOCTI AOFOBOPY
Npo 3MiHy YepProBOCTi OAEPXaHHSA npaBa Ha craa-
KyBaHHS.

Karteropis «tun» poroBopy, Ha Aymky C.M. Bep-
BEHO, OXOMAKE OAHOPIAHY Tpyny UMBIAbBHO-MPaBO-
BUX AOFOBOPIB, CIPSAMOBAHMX HA AOCATHEHHS OPU-
AMNYHO 3HAYMMOrO pesyAbTaTy. BueHuit cTBepAXyE,
LLLO HEOOXIAHO BUXOAMTH i3 PO3YMIHHS TEPMIHA «TUM»
AK HaWLWMPLLIOI 3@ CBOIM 06cAromM Gpopmu cuctema-
TM3aUii UMBIAbHO-NPaBOBKX AOrOBOPIB; ByAb-AKi iHLLI
KnacuoikaliiHi dopmu (NIATUMNK, BUAM, TPYNK TOLLO)
BWUCTYNarOTb AULLIE NOTO CKAAAOBUMM YaCTUHAMM.

Hanbanxuoto 3a 06carom ¢opmoro kKnacudikauii
AOFOBOPIB € BUAM AOTOBOPY, SKUM Yy LIK YKpaiHu, sk
npaBuAO, NMPUCBAYEHI OKpeMi rAaBu. TpeTboro ¢op-
MO KAacUdikaLii BUEHUI BU3HAYaE rpyny AOrOBO-
piB, AKi dopmMyoTb MiABUA. TliABUAOM € AOrOBOPM,
AKi BIAPIBHAKOTLCA OCOBAMBOCTSIMM, WO HE MakTb
iCTOTHOrO 3HaYEHHSA AN BU3HAYEHHS MPaBOBOI NpU-
poan poroBopy 3aranom. Y LK YkpaiHu niaBraam
AOTOBOPIB NPUCBAYEHI OKpeMi naparpadu B rnaBax
[6, c. 222].

AHaAi3  HafABHMX KAacuodikalil  UMBIAbHO-
npaBOBMX AOrOBOPIB 3@ 03HAKOK CMPAMOBAHOCTI
NnpaBOBOro pesyAbTaTy AO3BOASE BiAHECTU AOTO-
Bip NPoO 3MiHY YUeproBOCTi NMpaBa Ha CnapKyBaHHA
AO HETUNOBUX AOrOBOPIB, MiA AKUMW PO3YMIitOTb
AOTOBOPH, WO nepebyBatoTb 3a MexXaMn HaaBHUX
AOTOBIPHUX TUNIB.

AOCAIAXYBaAHUI AOTOBIp, Tak CaMo fK i AOroBip
npoO 3MiHYy PO3Mipy YacTKuM Yy CnaALllMHI Ta AOro-
Bip NPO MOAIA CNAAKOBOrO MakHa, CnpsMOBaHWUN
Ha BCTAHOBAEHHS CMNAAKOEMUSAMM BAACHUX YMOB
CNaAKyBaHHSA, LLO O3HA4yae CMiAbHICTb MNpeaMeTa
LUMX AOroBopiB. CniAbHICTb MPaBOBOI METK Ta NpPeA-
MeTa BKa3aHWX AOrOBOPIB AO3BOASIE 00’€eAHATH iX
MOHATTAM «AOFOBOPM MPO PO3MOAIA CHAALLMHW»,
AoroBopu npo pos3rnoaiA ChaplMHU YKAAQHOTLCA
y chepi cnapkyBaHHS, a OTXe, i HaAexaTb A0 AOro-
BOPIB CMaAKyBaHHSA.

CnpaBepAvBUM € TBEPAXKEHHSA, WO AOroBOpU
y chepi CnapkyBaHHS SIBAAKOTb «TUM», AKUIA 00’eAHYE

OAHOPIAHY Tpyny LUMBIAbHO-MPaBOBKUX AOTOBOPIB, OCO-
6A1Be MicLe Y fIKil MociaAatoTb AOrOBOPU MPO PO3Mo-
AIA CnaalWMHKW. Matoum BCi 3araAbHi pUCKH, XapakTepHi
ANA AOFOBOPIB CMaAKyBaHHSA 3araaoMm, AOrOBOPU Mpo
PO3MOAIA CMAALLIMHU BIAPI3HAKOTLCS BiA IHLLMX AOrOBO-
piB TAKOro TUMy CyTTEBMMM BiAMIHHOCTAMM (CriAbHA
npaBoBa MeTa, CMiAbHWUI MPEAMET TOLLO), O AO3BO-
ASIE€ ICHYBaHHSA Takoro BUAY LMBIAbHO-NPaBOBUX AOIO-
BOPIB, AK AOrOBOPU NPO PO3MOAIA CMAALLMHW.

3 orasiay Ha Te Te, WO AOrOBOpM Yy chepi cnaap-
KYBaHHS, B TOMY YWUCAI i AOrOBOPU MPO PO3MOAIA
CNaALlUMHU, HE BMMUCYHKOTbCA B HasiBHI Knacudikauii
UMBIABHO-NPaBOBUX AOrOBOPIB 3@ 03HAKOKD CNPAMO-
BaHOCTI NMPaBOBOIo PEe3yAbTaty, LIAKOM BUMpaBAa-
HUM € BUCHOBOK MPO HEOOXIAHICTb iX AONOBHEHHS
LASIXOM BUAIAEHHS HOBOTO TWUMY UMBIABHO-MPaBO-
BUX AOrOBOPIB — AOFOBOPIB y CMNaAKOBOMY Mpasi Ha
PiBHI 3 BUAINEHHAM HOBOIO BMAY AOFOBOPIB CNaAKY-
BaHHSA — AOrOBOPIB MPO PO3MNOAIA CNAALLMHM.

Y3aranbHIOHOUM BCE BMLLIECKA3aHe, MOXHa 3po-
6UTM HU3KY BMCHOBKIB. 3MiHa YeproBOCTi OAEPXaHHSA
npaBa Ha cnapKyBaHHA MOXe ByTu 3AIMCHEHA Y CyAO-
BOMY Ta HOTapianbHOMY NOPSIAKY. HoTapianbHWIA nopsi-
AOK 3MiHW YeproBOCTi OAEPXaHHS MpaBa Ha ChaAKy-
BaHHA OMNOCEPEAKOBYETLCA AOroBopoM. AOroBip npo
3MiHY 4eproBOCTi OAEPXaHHSA MpaBa Ha CnaAKyBaHHSA
MOXe OYyTW YKAQAEHWI Ta MOCBIAYEHMI MiX CMapKo-
EMUAMM 3a 3aKOHOM. CrnapKOeEMLU], AKi € CTOPOHaMK1
AOTOBOPY, MalTb MPUMAHATU CMAALLMHY. 3MiHIORUN
NMOPSIAOK YEProBOCTi, XXOAHA CTOPOHA 3a AOrOBOPOM
He BTpauyae CBOiX npa.. [peaMEeToM AOrOBOPY BUCTY-
nae 3miHa BCTAHOBAEHOIO MOPSAKY CMaAKyBaHHS,
BHACAIAOK SIKOi AO CMaAKyBaHHS 3aKAMKaIOTbCS 0COOM
HaACTYMHMX Yepr CNaAKOEMLB 3a 3aKOHOM. 3aKOHOAa-
BELlb HE BCTAHOBAKE MEX «MATATYBaHHS». EAMHOIO
BMMOIOKO AO 3MICTy AOrOBOpPY MPO 3MiHYy Y4eproBOCTi
OAEPXaHHSA MpaBa Ha CnaAKyBaHHA € HEMOPYLUEeHHSA
npaB CMNapKoEMLIB, siki He 6epyTb Y HbOMY y4yacTi,
a TakoX CMaAKOEMLU|B, SIKi MatoTb NPaBo Ha 0H0B’A3-
KOBY YaCTKy y CMaALLMHI. 3MICT AOCAIAKYBAHOIO AOFO-
BOPY MOXE MICTUTU M EeAEeMEHTU iHLUMX AOrOBOPIB.
AOroBip npo 3MiHy YeproBOCTi OAEPXaHHA NpaBa Ha
crnapKyBaHHA MOXe ByTW YKAQAEHWM MiCAA BIAKPUTTS
CraAplLMHK, ane A0 MOMEHTY BMAQUi CBIAOLTBA MpoO
npaBo Ha cnaalMHy. AOrosip nNpo 3MiHy 4eproBoOCTi
OAEPXaHHSA MpaBa Ha CNapKyBaHHA € HETUNOBWUM.
AOCAIAKYBaAHWUIA AOTOBIP HAAEXWTb AO AOTOBOPIB NPO
PO3MOAIA  CNaAWMHKU.  TTPOMOHYETLCA  AOMOBHEHHSA
HanaBHMX KAACUIKaLM LUMBIAbHO-NPABOBKX AOrOBOPIB
LUASIXOM BUAIANEHHA HOBOIO TWUMY LMBIABHO-NPaBOBUX
AOroBOpPIB — AOMOBOPIB Y CMAAKOBOMY NpaBsi Ha PiBHI
3 BUAINEHHAM HOBOIO BUAY AOTOBOPIB CMaAKyBaHHA —
AOrOBOPIB MPO PO3MOAIA CMAALLMHN.
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3iHbkeBuu KOnia €BreHiBHa

OCOBAUBOCTI HOTAPIAAbHOIO AOFoBOPY MNPO 3MIHY YEProBOoCTI OAEPXAHHA TPABA
HA CNAAKYBAHHA

CrtarTa npucBsUeHa AOCAIAKEHHIO CYO’€KTHOrO CKAapy, NpeaMeTa, 3MicTy AOFOBOPY MPO 3MiHYy 4eproBOCTi oAep-
XaHHA NpaBa Ha CMaAKyBaHHS Ta YaCOBWMX MEX, AOMYCTUMMX AAA MOr0 HOTAPiaAbHOIO MOCBIAYEHHS, @ TaKOX BU3Ha-
UYEHHIO TMMOBOI Ta BUAOBOI MPUHANEXHOCTI AOrOBOPY.

3AIMCHEHO aHaAi3 HOPM BITYUM3HAHOIO 3aKOHOAABCTBA, LLO PETrYAIOIOTb MUTAHHA HOTAPiaAbHOIO MNOPSIAKY 3MiHU Yep-
roBOCTi CMaAKYyBaHHA 3a 3aKOHOM.

BcTtaHOBAEHO, L0 BU3HAYaAbHOK O3HAKOK CTOPOHU AOrOBOPY MPO 3MiHY YEProBOCTI OAEPXKAHHA MpaBa Ha CMNaAKy-
BaHHS € HasIBHICTb iHTEPECY.

MpoaHani30BaHO HasiBHI B FOPUAMYUHIN AiTepaTypi MOAEAI Cyb’ €KTHOrO CKAAAY AOCAIAXYBaHOro poroBopy. CyTb nep-
LLIOI MOAEAI MOASIFa€ y TOMY, LLO AOTFOBIp NMPO 3MiHY YEProBOCTI OAEPXXAaHHA NpaBa Ha CNaAKyBaHHS YKAGAAETbCA AMLLE
MK TUMU CNAAKOEMUSAMMU, AKi 3aKAMKaHI A0 CNaAKyBaHHSA 3@ 3aKOHOM.

Apyra MOAeAb AOCAIAXYBAHOIO AOrOBOPY nepeadayae, o AOTOBIP YKAAAAETLCA MiX CMAAKOEMUAMM, AKI 3aKAMKaHI
AO CNaAKyBaHHS 3a 3aKOHOM, Ta CMAAKOEMLEM, AKOTO BOHU BKAOYAKOTb AO CBOTO CKAQAY.

TpeTa Moaenb H6a3yeTbCst Ha TOMY, LLIO AOTOBIP NPO 3MiHY YEProBOCTi OAEPXAHHSA MpaBa Ha CraAKyBaHHA YKAAAa-
€TbCA He BCiMa CMaAKOEMUSIMU, SIKi 3aKAMKaHI AO CMAAKYBaHHS 3a 3aKOHOM, a AULLIE TUMU 3 HKX, XTO BUSIBUB BaxaHHS
e 3pobuTu.

BusHaueHa 3aranbHa MOCAIAOBHICTb OAEPXaHHSA NpaBa Ha CNaAKyBaHHA y pasi HoTapiaAbHOro NOPSAAKY 3MiHW Yyep-
rOBOCTi CMAAKYBaHHS 3a 3aKOHOM: 1) BIAKPUTTS CNaALLMHK; 2) NPUAHATTA CNAALLMHU CNAAKOEMUSAMMU, AKi 3@ 3araAbHUM
NPaBUAOM 3aKAMKAOTLCA AO CMAAKyBaHHS; 3) YKAAAEHHSA TakKMMU CMAAKOEMUAMU AOCAIAXYBAHOrO AOFOBOPY 3i Cnaap-
KOEMLEM HWXYOI Yepru; 4) NPUAHATTA CMAALLMHU CMAAKOEMUEM HUXUYOI YEPTU, AKUIA BHACAIAOK YKAQAEHHSA AOTOBOpPY
OAEPXXYE NPaABO Ha cnapkyBaHHA. OAHaK NOAAHHA CMAAKOEMUSMM 3asaBW NPO NPUAHATTS CMAALLMHW HE BUMAaraetbes
y pasi, AKLIO CNaAKOEMELb MOCTIMHO MPOXMBAB Pa3oM 3i CMAaAKOAABLIEM Ha 4ac BIAKPUTTA CNaALUMHK Ta NPOTATOM
CTPOKy, BCTaHOBAEHOro ctatteto 1270 LIMBiAbHOro KOAeKCy YKpaiHu, He 3aABMB MPO BiAMOBY BiA HEl.

AOCAIAKEHO 3aKOHOAABYI BUMOTU AO 3MICTY AOFOBOPY MPO 3MiHY YEProBOCTI OAEPXAaHHA NpaBa Ha CnaAKyBaHHSA.
3’'COBaHO, WO iCTOTHOIO YMOBOKO AOrOBOPY NPO 3MiHY UYEProBOCTi OAEPXaHHS MpaBa Ha CNaAKyBaHHA € ymoBa
npo rnpeamMer.

Ha niacTtaBi aHani3y 3akoHOAABCTBa YKpaiHM 3p0OAEHO BMCHOBOK, LLO AOFOBIP NPO 3MiHY YepProBOCTi OAEPXAHHSA
npaBa Ha CrnaAKyBaHHA MoXe OyTW YKAAAEHWM, MO-NepLle, BUKAKUYHO MICASt BIAKPUTTA CMAALLMHKW, OCKIAbKM AMLLIE
3 LbOro Yacy BUHMKatOTb CMaAKOBI BIAHOCUHM, a Mo-Apyre, AO MOMEHTY BMAAYi CBIAOLTBA NPO NPAaBO Ha CMaALLMHY,
OCKIiAbKM 3 MOMEHTY BUYMHEHHSA TaKOi HOTapiaAbHOI Ail CMAAKOBI BIAHOCUMHM TPaHCHOPMYHOTLCS Y BIAHOCUMHW BAACHOCTI,
YKAQAEHHA TaKoro AOroBOpY He BUAGETLCH MOXAUMBUM.

BctaHOBAEHO, WO AOrOBIp MPO 3MiHY YepProBOCTi NpaBa Ha CnaAKyBaHHS 3a 3aKOHOM € HETUIMOBUM AOTOBOPOM.

Br3HaueHo, Lo AOCAIAXKYBAHMIN AOTOBIP HAAEXWTb AO AOTOBOPIB NPO PO3MOAIA CNAALLMHU. AOFOBOPU MPO PO3MOAIA
CMaALLMHMN YKAAAALOTBCA Yy Chepi CMapKyBaHHSA, LWLO CBIAYUTB MPO iX HAAEXHICTb A0 AOTOBOPIB CMaAKyBaHHS.

MpPOnNOHYETLCA AOMOBHEHHSI HAABHMX KAACUdiKaLii LMBIAbHO-NPABOBMX AOTOBOPIB LUASIXOM BUMAIAEHHA HOBOTO TUMy
LUMBIAbHO-MPaBOBKX AOFOBOPIB — AOrOBOPIB Y CMNAAKOBOMY NpaBi Ha PiBHI 3 BUAIAEHHSAAM HOBOIO BMAY AOTOBOPIB Cnaa-
KyBaHHA - AOTOBOPIB NPO PO3MOAIA CMAALLMHN.

KaoyoBi croBa: cnapkyBaHHSA 3a 3aKOHOM, 3MiHa YeProBOCTi CMaAKyBaHHS 3@ 3aKOHOM, AOTOBIp MPO 3MiHY Yepro-
BOCTi OAEpPXaHHA NpaBa Ha CNapKyBaHHSA, AOTOBOPU NPO PO3MOAIA CMAALLMHW.

Zinkevych Yuliia

PECULIARITIES OF THE NOTARY AGREEMENT ON CHANGING THE ORDER OF THE RIGHT OF INHERITANCE

The article is devoted to investigation of the subject composition, subject, contents of the agreement on changing
the order of receiving the right to inherit and time limits, acceptable for its notary testimony and also to defining its
type and kind.
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The analysis of state norms of law concerning the regulation of the matter of the notarial order of changing of
hereditary line has been fulfilled.

It has been established that the defining feature of the side of the agreement on changing of the order of receiving
the right to inherit is presence of interest.

It has been analyzed the existing in the legal literature models of the subject composition of the agreement being
investigated. The essence of the first model is that the agreement on changing of the order of receiving the right to
inherit can be concluded only between those heirs who are called up to inherit by the law.

The second model of the agreement being investigated reckons for that the agreement is concluded between the
inheritors who are called up to inherit by the law and the inheritor whom they include into their composition.

The third model is based on the fact that the agreement on changing of the order of receiving the right to inherit
is concluded not by all the inheritors who are called up to inherit by the law, but only by those of them who showed
their desire to do so.

The defined order of receiving the right to inherit according to the notarial order of changing of the line of inheritance
by the law: 1) opening of inheritance; 2) receiving of inheritance by the inheritors who are by general rules are called
up to inheritance; 3) concluding by such inheritors the agreement being investigated with the inheritors of low order;
4) accepting of inheritance by the inheritor of low order, who in the consequence of concluding such an agreement
receives the right to inherit. However, submission by the inheritor of the application about acceptance of inheritance
is not demanded in case the inheritor permanently stayed with the legator at the time of opening of inheritance
and during the term which is determined by the article 1270 of the Civil Code of Ukraine and did not declare about
rejection of it.

The Legal requirements about changing of the order of receiving the right to inherit have been investigated. It has
been established that the essential condition of the agreement about changing of the order of receiving the right to
inherit is the condition about the subject.

On the basis of the analysis of the Ukrainian legislation it has been concluded that the agreement about changing
of the order of receiving the right to inherit can be contracted in the first place, strictly after opening of inheritance, as
only since that time inheritance relationship come and, secondly, before the moment of issue of the certificate about
the right of inheritance, as since the moment of fulfilment of this notarial act the inheritance relationship transform
into the relationship of property and concluding of such agreement is not considered possible.

It has been concluded that the agreement about changing of the order of the right to inherit is not a typical
agreement.

It has been established that the agreement being investigated belongs to the agreements about section of
inheritance. The agreements about section of inheritance are concluded in the domain of inheritance, which fact
testifies its belonging to the agreements of inheritance.

It is suggested to supplement the existing classification of civil legal agreements by means of distinguishing a new
type of agreements of inheritance the agreements about section of inheritance.

Key words: inheritance according to the law, changing the order of the right of inheritance according to the law,
agreement on changing of the order of receiving the right of inheritance, agreements on section of inheritance.



