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NMOPIBHAJIbHA UUBINICTUKA

YAK 347.67 (477)

AepeBHuH Brapumup CepreeBuu,

KaHAMAAT FOPUAMYECKUX HAYK, AOLIEHT, AOLIEHT KadeApbl rpaXxAaHCKOro npasa HauMoHaAbLHOIO
YHUBEPCUTETA «Opecckan topruanUYecKas akapeMus»

3ABELLATE/NIbHbIA OTKA3 NO 3AKOHOAATE/IbCTBY
YKPAUHbI U HEKOTOPbIX 3APYBEXHbIX CTPAH

MoctaHoBKa Npo6AeMbl. AKTYaAbHOCTb TEMb
nccrepoBaHWs 0BYCAOBAEHA CYLLECTBEHHLIMU W3-
MEHEHUSAMU COLMAABHO-9KOHOMWYECKOTO Pa3BUTUA
YKPaUHCKOro rocyaapctsa, B TOM 4YMCAe, B 0BAacTu
3aBelaTenbHbIX  PACMOPSXEHWUW, HanpaBAEHHbIX
Ha AaAbHeNLlee pacluMpeHue W YKpernAeHue npas
rpaxaaH, pa3BUTUE YacTHOM COOCTBEHHOCTM U aHa-
AM3a TOAXOAOB MHOCTPaHHbIX 3akoHOAATEAEN K
BOMPOCY YPEryAMpoBaHMA OTHOLLUEHWW MPW COCTaB-
AEHWW 3aBellaTeAbHbIX OTKA30B, BbIABAEHUA Kak
NMO3WUTUBHBbIX, TAK M HEraTUBHbIX YepT 3apybexHbIX 3a-
KOHOAQTEALCTB B YCAOBMSAX AAAbHEMLUEW apanTauuu
YKPAUHCKOrO 3aKOHOAAQTEAbCTBA K €BPOMNEUCKOMY
npasy.

LleAblo AQHHOWM CTaTbM ABASIETCA XapaKTepuc-
TMKa NPaBOBOW NMPUPOAbI MPABOOTHOLLEHWIA, BO3HU-
KaloLLMX M3 3aBellaHUs, ero UHCTUTYT 3aBeLLaTeAb-
HOro OTKa3a, a TakXe NPOBEAEHWE CPaBHUTEAbBHOIO
aHaAM3a HOPM HaLMOHAAbHOrO 3aKOHOAATEAbCTBA,
ONPEAENSIIOLLETO  MOAOXEHWST O 3aBellaTeAbHOM
OTKase C aHaAOrMYHbIMU MOAOXKEHUAMW HEKOTOPbIX
3apybexHbIX CTpaH M OMNPEAEAEHUMU CXOACTB U
pa3AMuMii B MOAXOAE K AQHHOMY MpaBOBOMY
peryAMpoBaHmio.

CteneHb uUccAepOBaHHOCTU Tembl. OCHOBY
NUCCAEAOBAHUA COCTAaBMAM Hay4yHble CTaTbW W My-
O6AMKaUuMKM Takux aBTopoB, Kak E. O. XapuTOHOB,
0. B. ToHrano, I. ®. LepuweHeBuy, O. K. LUnbyabckas,
B. M. XBocToB, 0. K. ToAcTOM 1 Ap.

U3noKeHMe OCHOBHOro marepuana. Crarbs
1237 [paxAaHCKOro KOAEKCa YKpauHbl MpeaocTaB-
ASIET MPaBO 3aBellaTeAsl Ha 3aBellaTeAbHbli OTKas3
(nerar) [1], kOTOpbIN NpepocTaBASeT cobolM yCTaHOB-
AEHHYI0 B 3aBeLLlaHUMK 0683aHHOCTb HACAEAHMKOB MC-
MOAHWUTb KaKyto-AMOO MMYLLIECTBEHHYO 005S13aHHOCTb
B MOAb3Y MHbIX AWL, (OTKaA30MoAyvYaTeAem), KOTopble
MMeroT NpaBo TpeboBaTb MCMOAHEHWS 3TOM 06A3aH-
HOCTW. 3aBelLaTEAbHbIV 0TKa3 AOAXKEH ObiTb YKa3aH B
3aBeLlaHnK, ABAAIOLLErOCS ero YacTbi, NO3TOMY €ro
3aKpenAeHne B KakOM-AMOO OTAEAbHOM AOKYMEHTe

HEBO3MOXHO. BHe 3aBellaHMa Ha3HauyeHWe OTkasa
He UMEET CUAbl, OHO AOAXHO OblTb CAEAAHO CaMMM
3aBeLlaTeneM Y HE MOXET BKAIOUYATLCSA B 3aBeLLaHne
nyTeM TOAKOBaHWS €ro CyAOM.

3aBellaTenbHbli 0TKa3 - 3T0, B MEPBYIO ove-
peab, 3aBellaTeAbHOe pacnopsixeHue. Ecan Hambo-
Ae€e MPOCTO M300pasnTb CYLIHOCTb 3aBELLATEABHOIO
OTKa3a, TO YacTb HACAEACTBEHHOro umyllectsa Oy-
AET NPUHAAAEXATb HACAEAHMKAM MO 3aKOHY WAW MO
3aBellaHnIo, a APYIYHo YacTb — HACAEAHMKN AOAXKHbI
nepepatb WAM MPEAOCTaBWUTb MO 3aBeLuaTeAbHOMY
0TKa3y 0603HAYEHHOMY TPETbEMY AWLLY, KOTOPOE NpPU-
obpetaer npaBo TpeboBaHWA K HACAEAHUKAM Ha
YyacTb HACAEACTBEHHOIO MMyLLleCTBa. MpaBo Ha npu-
HATWE 3aBeLlaTEAbHOrO OTKa3a M NpPaBO Ha OTKa3 oT
3aBeLlATEAbBHOrO 0TKasa, Mo HalleMy MHEHWIO, AB-
ASIFOTCS HACAEACTBEHHbIMU, MOCKOAbKY CAYXaT pea-
AM3aLMK 3aBeLlaHus, NO3TOMY MX MPaBOBOE PEryAu-
poBaHue obecneumBaeTrca KHuron 6 lpaxpaHCKOro
KoAeKkca YKpauHbl «<HacAeACTBEHHOE npaBor. [MpaBo
Ha MNoAyYyeHWe 3aBeLLATeAbHOro OTKa3a, BO3HWKa-
folee B pesyAbrate ero MPUHATUSA, SBAAETCA YXe
00513aTEABCTBEHHO-NPABOBbLIM TPeboBaHWMEM W MOA-
ynHsaeTcsa oOLWMM M creuranbHbiM HopMam 065a3a-
TEAbCTBEHHOIO MpaBa, B 3aBUCMMOCTM OT NpeaMeTa
3aBeLLaTeEAbHOIO 0TKa3a, ECAUM MHOE He NPeAyCcMOoTpe-
HO 3aBellaHMeM. B kauecTBe OCHOBaHMA BO3HUKHO-
BEHWS NpaBa M3 3aBeLlaTeAbHOIO 0TKa3a BbICTynaet
CAEAYHOLLMIK GaKTUYECKNIN COCTaB:

- HaaMume ocoboro 3aBelaTtenbHOro pacro-
psXXeHnss 06 yCTaHOBAEHWWM Aerata M Ha3HaYeHWUU
OTKa30MoAyYaTeNEN;

- OTKPbITUE HACAEACTBA;

- npebbiBaHWE B XMBbIX OTKA30MoAydyaTenss B
AEHb OTKPbITUA HAaCAEACTBA.

MpaBo Ha MOAyYeHWE MpeAMeTa Aerata ABAS-
eTca AMYHbIM. AASE TOTO, 4TOObl Takoe MpaBo ObIAO
peanM3oBaHoO, HEOOXOAMMO HaAUuMe OOBEKTUBHOIO
BOAEU3bABAEHWUS]  OTKa3omnoAyuyatenss o6  3Tom.
BOABLLMHCTBO HOPUCTOB MPUAEPXKMUBAIOTCA MO3ULMUK
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0 HeobXOAMMOCTM MOAAYM OTKa3oMoAyyaTeneM 3a-
ABAEHUSA HOTapuycy (A0 MPUHATMA HACAEACTBA Ha-
CA€AHWMKaMMK) MAW HamnpaBAEHUS HEMOCPEACTBEHHO-
MYy HaCAEAHWKY (MOCAe MPUHATUA UM HaCAEACTBa).
[MpPUBEPXKEHHOCTb 3TOM  MO3MUMW  BbICKa3blBaeT
I. @. LLeplieHeBUY, KOTOPbIV CUMTAET, UTO AeraTapui
AN OKOHYaTEABHOrO MPUOBPETEHUSI OTKa3a AOAKEH
obpatnTbCs ¢ TpeboBaHWEM O ero Bblpaue K HAaCAEAHW-
Ky [2, c. 528]. K kaxaomy oTKagy, — nucan B.M. XBo-
CTOB, — MPUYACTHbI TPM AWLIA: @) HACAEAOAATEAD; 6) AW-
Lo, B MOAb3y KOTOPOro CAEAaH OTKa3; B) AMLIO, Ha
KOTOpOe BO3NOXeEHA 06513aHHOCTb UCMIOAHWUTb OTKa3.

OTkazonoAyyateAneM MOXET OblTb TOAbKO AMLO,
HaXOAMBLUEECHA B XMBbIX K MOMEHTY CMEPTU HacAe-
AOAATEAR, @ TAKXEe AMLIO, 3a4aToe NP XM3HWU Hache-
AOAATEAR M POAMBLLEECA MOCAE €ro CMepTu. B kave-
CTBE OTKA30MOAyYaTEAS] HACAEAOAATEAEM MOTYT ObiTb
YyKa3aHbl HE TOAbKO AMLA, BXOASILLME B UMCAO HACAEA-
HUKOB MO 3aKOHY, HO M AMLA, HA AQHHOE MMYLLECTBO
He NPETEHAYHOLLIME N HE BXOAALLME B YUNCAO HACAEAHU-
KOB MO 3aKOHY Ha YCMOTPEHMWE 3aBeLlaTens.

McnonHeHMe 06513aHHOCTM  MMYLLECTBEHHOMO
Xapaktepa, BO3AOXEHHOWM Ha HaCAeAHWKA MOCPEA-
CTBOM 3aBeLLATEAbHOIO OTKa3a, OCYLLLECTBASIETCS Ha-
CAEAHUKOM 3a CUeT HacAeACcTBa. Ha ocHoBaHuu u. 1
CT. 1244 TK YKpauHbl B 3aBELLA@HUN K OCHOBHOMY
OTKa30MoAyYaTeEAD MOXET OblTb MOAHA3HAYEH APYrOM
oTkasomnoAy4yatenb. [lpy 3TOM npu3BaHWE AOMOAHW-
TEAbHOIO OTKA30MOAyYaTeAs! K YYaCTUIO B OTHOLUEHU-
fIX U3 Aerata BO3MOXHO B CAy4yae, €CAM OCHOBHOM
OTKa30MoAyYaTeAb:

1) ymep AO OTKPbITUSI HACAEACTBA;

2) ymep OAHOBPEMEHHO C HAaCAEAOAATENEM;

3) oTkasanca OT MNPUHATUS 3aBeLLATEAbHOrO
0TKa3a;

4) He BOCMNOAb30BAACSA CBOMM MPaBOM Ha MOAY-
yeHWe 3aBELLAaTEAbHOIO OTKasa.

Mcxoaa U3 BbILLEU3AOXKEHHOIO, BO3AOXKEHWUE MO-
XET pacnpocTpPaHsATbCS HEe TOAbKO Ha HaCAEAHWKOB
Mo 3aBeLLaHWIO, HO M Ha HACAEAHUKOB MO 3aKOHY, a
TakXe UCNOAHUTEAEN 3aBellaHUsA. OCHOBHOE OTAMUME
3aBeLLATEAbHOIO BO3AOXEHWSI OT 3aBeLlaTeAbHOro
OTKasa 3aKAUYaeTcsl B TOM, YTO AAXE MPU UMyLLe-
CTBEHHOM XapaKTepe nNepBoro 3aBellaHNUeEM He ycTa-
HaBAMBAETCH KOHKPETHbIW BbIroAONpUobpeTaTens, a
KPYr A1L, UMEIOLLMX NpaBo TpeboBaHWA UCMIOAHEHWSA
BO3AOXEHMSA, 3HAUUTEABHO LUMPE, HEXEAU B CAyYae
HEWCMNOAHEHUS 3aBellaTeAbHOr0 OTKasa. Ecan Bo3no-
XEHWE He UCMOAHSIETCS HAaCAEAHUKOM AOBPOBOABLHO,
TO 3aMHTEPECOBAHHbIE AULI@ UMEIOT NpaBo TpeboBaTb
MCMOAHEHUS BO3AOXEHMA B cypaebHOM nopsake. B
CAyYyae BO3NOXEHMS 3aBeLLaTeAbHOrO OTKala Ha He-
CKOAbKWX HAaCAEAHWMKOB BO3HWKAEeT 00513aTEALCTBO C
NMacCUBHOM MHOXECTBEHHOCTbIO AWML, MPUYEM 3aKO-
HOM YCTAHOBAEHO, UYTO TakoW 0TKa3 obpeMeHsIeT npa-
BO KaXAOr0 M3 HWX Ha HAaCAEACTBO COpa3MeEpPHO ero

AOAE B HAaCAEACTBE MOCTOAbKY, NMOCKOAbKY 3aBellae-
HWEM He MPeAyCMOTPEHO MHOE.

MpeAMETOM 3aBELLATEABHOINO 0TKasa MOXET
6bITb Nepepaya OTKa30MoAyYaTeAtd B COBCTBEHHOCTb
BO BAAAEHME HA MHOM BELLHOM MpaBe WUAU B MOAb-
30BaHWE BeLllUMW, BXOASLLMI B COCTaB HACAEACTBa,
nepeapaya OTKA30MOAyYaATEAKD BXOASILLEFO B COCTaB
HaCcAeACTBa WMMYLLECTBEHHOro npaBa, npuobpete-
HWEe AAS OTKA30MoAyyaTens W Mepepaya emy MHOro
MMYLLECTBA, BbINOAHEHWE AASl HETO OMPEAEAEHHOM
paboTbl, ycAyrn v T. n. Npy nocaeaytoLLemM nepexoae
npaBa COBCTBEHHOCTU Ha UMYLLIECTBO, BXOASILLETO B
COCTaB HaCAeACTBa, K APYromy ALy, npaBa MoAb30-
BaHWSA 3TUM UMYLLLECTBOM, MPEAOCTABAEHHOE OTKa30-
MoAy4yaTeAto Mo 3aBellaTeAbHOMY OTKasy, COXpaHsAeT
cuny. NpeapMeToM 3aBeLLATEAbHOrO 0TKasa He MOXET
ObITb NMOXM3HEHHOE COAEpXaHue. 310 0OYCAOBAEHO
TEM, UTO MOCKOAbKY MPOAOAKUTEABHOCTb XU3HW OTKa-
30MoAyYaTeENss HEWM3BECTHA, TO BO3MOXHA CUTyaLMs,
KOMKa MOXM3HEHHOE COAEpXaHWe MNPEBbICUT CTOU-
MOCTb HACAEACTBEHHOIO UMYLLIECTBA.

AHaAU3Mpya NpobAeMbl, BO3HUKatOLWIME B CBS-
31 C WCMOAHEHWEM 3aBelLATEAbHOrO OTKasa, MNpea-
CTABASIETCA aKyTaAbHbIM OMPEAEAWTb MPEAeAbl WC-
MOAHEHMS HACAEAHWKOM 3aBeLLATEAbHOrO OTKasa:
CPOK M CTOMMOCTb NEepPELUEALLEro K HaCAEAHUKY Ha-
cnencTBa. [MOCAEAHIOH CAEAYET OMPEAEAsiTb NOCPEA-
CTBOM BblUYeTa NMPUXOASLLMXCA Ha AOAKD HACAEAHMKA
AOATOB 3aBellaTens U 06583aTeAbHOM AOAWM B HACAEA-
CTBE, ECAV TAKOW HAaCAEAHMK OTHOCWUTCA K KaTeropuu
06513aTeAbHbIX HACAEAHUKOB.

CpoK Ha NpUHATHE 3aBeLLATeAbHOIO OTKa3a aHa-
AOTMUYEH CPOKaM Ha MPUHATUE HACAEACTBA U OTKas OT
Hero ycTaHaBAMBAIOT NEPUOA BPEMEHMU, B TEUEHNE KO-
TOPOro OTKa30MoAyYaTEAU AONKHbI PEAAM30BaTb CBOE
NpaBo Ha NPUHATUE UAM OTKA3 MOA CTPA30M MX AOCPOY-
HOro NpeKpaLLeHUsi, CAeAOBATEAbHO, OHW OTHOCSITCH K
npecekTeAbHbIM cpokam. Obpallasch K BONpocy npo-
nycka ykasaHHbIX CPOKOB, Mbl CUMTAEM BO3MOXHbIM
BOCCTAHOBAEHWE CYAOM MPU HAAUUMK YBAKUTEAbHbIX
MPUYMH NPOMNYCKa CPOKa Ha NPUHATUE 3aBELLATEABHO-
ro oTKasa, apryMeHTUpys 3TO TEM, YTO OTKA30MOAYYa-
TeAb AMLLEH NpaBa OTKala OT MPUHSTUS 3aBeLlaTeAb-
HOro OTKa3a B MOAb3Y AXYPIUX AWL. BBray cneumduku
CKAAABIBAIOLLMXCA MEXAY HAaCAEAHUKOM U OTKa3omno-
AyyaTeAeM OTHOLLEHWI WCNOAHEHWe 06s83aHHOCTEN
AONKHO ObITb MPOM3BEAEHO B Pa3yMHbI CPOK, UCXO-
ASt U3 KOHKPETHbIX XM3HEHHbIX 06CTOATEALCTB. B CAy-
yae, Koraa TakoM CPOK B 3aBeLLa@HWK He YCTaHOBAEH,
3aBeLLaTeENbHbBIM OTKa3 AOAKEH AEMCTBOBATb B Teve-
HUM XWU3HU TpaxAaHWHA-OTKA30MoAyyaTeAs UAWM ne-
proAa CyLLECTBOBAHMUS HOPUAMYECKOTO AMLA-0TKa30-
nonyyatensi. OrpaHMYeHne CTOMMOCTbIO HaCAEACTBa
(3a BbIYETOM AOATOB HACAEAOAATEAR U 06A3aTEABHOMN
AOAM) KacaeTcsi TOAbKO WCMOAHEHUSI 06s3aTeAbCTBa
13 3aBeLLaTeAbHOro 0TKa3a. OTBETCTBEHHOCTb Xe 3a
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HEWCNOAHEHWE AW HEHAAAEXALLLEE UCTIOAHEHWE 065-
3aTenbCTBa M3 3aBELLATEABHOIO OTKala He orpaHuye-
HO Kakon-AMbo CyMmmMOM (MHa4ye 3TO MOTBOPCTBOBAAO
6bl 3A0yNOTPEOAEHUSIM CO CTOPOHbI HACAEAHWKOB), U
AEraAbHbIX OCHOBAHWM AASI MPUMEHEHUS OrpaHUYEH-
HOW OTBETCTBEHHOCTM B 3TOM CAyYae HeT. A Kak xe pe-
LIAOTCA MHTEPECYIOLME Hac BOMPOCHI B OTAEAbHbIX
€BPOMNEeNCKUX CTpaHax?

B lepmaHum nepexop 0683aHHOCTU MCMOAHWUTb
3aBeLLATENbHbBIM OTKa3 K AMLY, KOTOPOE MOAYYMAO
BbIroAy NpW  OTNapaHWM OBPEMEHEHHbIX AeraTtom
AWML, He BbI3blBaeT comHeHun (§ 2161 BGB) [3].
MCKAKOUEHWE WX 3TOrO NpaBWA@ AENAETCA TOAbKO B
TOM CAyYae, eCAU HE CAEAYET MPEANOAOXKUTb APYIYHO
BOAK HacAaepopaTensl. B HeMeLKoM HacAeACTBEHHOM
npaBe 370 06peMEHEHNE MOXET NEPENTU HE TOALKO
Ha HaCA€AHMKa, HO M Ha APYroro OTka3ornoAyYaTeAd
«3aBeLlaTeAbHbIM O0TKa30M MOXET OblTb 06pemMeHeH
HacAeAHWMK MAM OTKa3omnoAyyateab» (§ 2147 BGB) [3].

Yto kacaetca LLiBenuapuu, To 30eCb NPUBOAUTCS
npuMep, rae «Apyrue npaBoMoOPSAKKU, NPU3biBaKOLLME
TOAbKO AOMHALIMOHHbIM Aerat, He BUAAT NPENATCTBUN
AN COXPaHEHMSI AeraTa U B TEX CAyYasX, KOrAa BCAEA-
CTBME OTNapaHUsA HaCAeAHMKa Mo 3aBeLlaHuio Ha ero
MECTO BCTynaeT APYron yHMBEPCaAbHbIA MPaBONpu-
E€MHUK HacAepOAaTeAS.

Cratba 486 LlBenuapckoro rpaxaaHCKoro
YAOXEHUA: «PacnopsXeHUss O Aeratax COXPaHSAHT
CUAY AAXe W B TEX CAy4YasX, Koraa AuLa, 0b6si3aHHble
BbIMOAHWUTb 3TW PACMOPSIXXEHUS,, YMEPAU paHblle
3aBellatensi, AMLLEHbl MpaBa HaCAEAOBAHWUS Kak
06bSIBAEHHbIE HEAOCTOMHBIMW 3TWMX NpPaB, WAM OTKa-
3aAUCb OT HacaepcTBa» [4]. Takoe MOAOXEHME B
LLIBenMuapckoM HaCAEACTBEHHOM MpPaBe coxpaHseTcs
N AO HACTOSILLLErO BPEMEHM.

NTanbsIHCKOE  3aKOHOAATEALCTBO  YKa3blBaer,
yto 6pemsi NpPeAoCTaBBAEHWS Aerata 3aBellaTenb
MOXET BO3AOXMWTb Ha HAaCAEAHUKOB WMAM AeraTapueB.
EcAv 3aBellatenb He yKkasaa, KTo AOAXKEH MCMOAHUTb
3aBellaTtenbHbl 0TKas, TO MPEAOCTaBAEHWE Aera-
Ta, cAepyeT TpeboBaTb OT HacAepHWKoB (art. 662
Codicecivile) [5]. B cayyae, Korpa K HacAeAHWKY MO
3aKOHY M 0BpPEeMEHHOMY AWMLY MNEPEXOAUT AOASI OT-
CYTCTBYIOLLETO HACAEAHMKA WAM Aeratapusl, OHU 3a-
MeLLAT UX B AeratapHbix 06a3aTeAbCTBaX, KOTOPbIE
HocSIT cyrybo AMYHBIN xapakTep (art. 667).

Neratapuem Bo GppaHLy3CKOM NpaBe MMeHyeTcs
AOBON BbiroponpuobpeTtatenb, MOAYyUYAOLWMK UMYLLE-
CTBO NO 3aBellaHuto. TaK, HAaCAeAHWKK MO 3aBella-
HWIO ObIAW Ha3BaHbl BCAEACTBME TOFO, UTO HACAEAHU-
KaMu BO PpaHLMK CUMTAOTCA TOAbKO HACAEAHUKM MO
3akoHy. OAHaKo AeratapvemM B TOM CMbICAE, KOTOPbIN
BKAAAbIBAAM B 3TO CAOBO PUMCKME HOPUCTbI, CAEAYET
NPU3HaTb TOAbKO (CUHIYASIPHBIW Aerar), MOCTOAbKY MO-
CKOAbKY COAEPXaHWe npaB U 06a3aHHOCTEN APYIUX

AeraTtapueB: YHUBEPCAAbHbIA U AOAEBOW A€raT coBMNa-
AAeT ¢ npaBamMu U 00683aHHOCTAMK HaCA€AHMKa Mo
3aKOHY - YHMBEPCAAbHOCTb MPaBoONpeemMcTBa, OTBET-
CTBEHHOCTb MO AOAraM HacAepopatensi. lpaBo Ha
OTKa3aHHOEe MMYLLECTBO BO3HWKAET y Aeratapusi co
AHSI CMEpPTM 3aBeLlaTens, NnoaToMy Aeratapuii Bnpa-
Be ucTpeboBaTb 3T0 MMYLLECTBO OT AOBOro HacAep-
HWKa, B YbeM BAAAEHUM OHO OKazanocb (art. 1011
CodeCivil)[6].

MN3HauyaAbHO MMEHHO HACAEAHWK MO 3aKOHY WC-
NOAHSAS1 3aBeLLATEAbHbIN 0TKa3. B camom 3aBeLLaHUK
MpW 3TOM OH MOT BbITb M He Ha3BaH. At0OOM 3aKOHHbIN
HacAeAHWK 00513aH ObIA UCNOAHWUTL 3aBeLLATEAbHbIN
0TKa3 B CUAYy CaMOW MpPaBOBOM MPUPOAbI 3TOMO WH-
ctutyTa. CBOMO TOUKY 3peHus BbickasbiBaeT O. HO. Lin-
OyAbckasi, ccblnascb Ha cT. 1002 K ®paHumu, oHa
BbIAEASIET TPW TUNA 3aBELLATEAbHbIM pPaCnopsxe-
HWW: 3aBellaHne, Kacarlleeca MMYLLECTBA B LIEAOM
(c1. 1003); 3aBelLaHKe, KacatoLLEeecsa ONPeAeNeHHOM
yactn umyLlectsa (ct. 1010); 3aBeLlaHue, Kacatolle-
ecs OTAeAbHbIX NpeamMeToB (cT. 1010) [7, 221]. CMbIcA
TaKoro AeAeHusi CBA3bIBAETCS ¢ 06bEMOM U NpeAena-
MW OTBETCTBEHHOCTU MO AOATAM HaCAeAOAATEAS.

Mo rpaxpaCHKOMY 3aKOHOAATEALCTBY [MOAbLUN,
€eCAM NMPEeAMETOM 3aBeLLaTEAbHOro OTKasa ABASIET-
cA nepepada B COBCTBEHHOCTb OTKA30MOAyYaTENS
BELLEeN, OMNPEeAEAeHHbIX POAOBbIMW MPU3HAKAMMU,
HacAeAHWK 06s3aH npepoCTaBWTb BELUM CPEAHEro
KauecTBa, yuuTblBasi NPU 3TOM NOTPEOHOCTH OTKA30Mo-
AyyaTtensi. B aTom cayyae BO3MOXHa OTBETCTBEHHOCTb
AML@, OTATOLIEHHOrO OTKa3oM, B BUAE BO3MELLEHUSA
NPU HEeHaAAeXalleM MCMOAHEHWW 3aBeLLATEAbBHOIO
0TKasa no nepepave BeLEN C HEAOCTAaTKaMM, a Tak-
e 3a NPOCPOUKY UCMIOAHEH WA 3aBELLATEABHOTO OTKa-
3a. MpaBo TpeboBaHWs UCNOAHEHUS 3aBELLATEABHOIO
OTKa3a norallaeTcs NOCAe UCTEUEHUSA NMATU AET CO AHS
€ro BO3HUKHOBEHMUSA [8].

BbiBoAbI. [10ABOAS UTOT, MOXHO CAEAATb CAEAY-
toLLME BbIBOADI:

1. CybbektaMu NpaBOOTHOLLEHWA W3 3aBella-
TEAbHOIO OTKa3a SIBAAETCA HACAEAHWK MO 3aBella-
HWIO, HA KOTOPOTrO BO3AOXEH 3aBELLATEAbHbIN OTKa3,
N OTKa30MoAyYaTeAb (Aeratapui).

2. Hacnepopatenb Kk cybbektam npaBOOoTHOLLE-
HWA U3 3aBeLLATEAbHOIO OTKa3a He OTHOCUTCS.

3. 3aBellatenbHblli 0TKa3 MOXeT ObiTb BO3-
AOXEH KakK Ha HacAepHWKa, NMPU3bIBAEMOro K Ha-
CAEAOBAHUIO MO 3aBELLUAHWMIO, TaK M Ha HaCAep-
HWMKOB, MpPU3bIBAEMbIX MO 3aKOHY, HE3aBMCUMO OT
04YepeAHOCTH.

Uto kacaeTcsi  CpaBHUTEABHONO  aHaAM3a
YKpauHbl U HEKOTOPbIX 3apPyOEXHbIX CTPaH, NMOAXOAbI
K MPpaBOBOBMY PEryAMPOBAHUIO CXOXMX OTHOLUEHWUH,
6e3yCAOBHO, UMEIOT Pa3AUYHbIE YepTbl, YTO COOTBET-
CTBEHHO TpebyeT AAAbHENLLEro UCCAEAOBAHUSI AAQH-
HOro MPaBOBOro UHCTUTYTA.
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AepeBHuH Brapumup Cepreesuu

3ABELLATEAbHbIN OTKA3 M0 3AKOHOAATEALCTBY YKPAUHbI U HEKOTOPbIX 3APYBEXKHbIX CTPAH

B craTtbe paccmaTpuBatoTcst KOHUENTYaAbHbIE MOAOXEHUSI CYyBUHCTUTYTa 3aBeLLATEAbHOIO OTKa3a B rpaXXAaHCKOM
npaBe, B T. Y. MOHATHE M NPaBOBan CyLLHOCTb 3aBELLATeAbHOIO 0TKa3a, M OTKa30MoAyYaTeAs], NPEAMET, CyObEKTbI, CPOKK
3aBeLLaTeNbHbIX OTKA30B.

KaroueBble cAoBa: HacAepOBaHWE, 3aBeLLaHne, 3aBeLlaTeAbHble PAcnopsXKeHWs, 3aBeLLaTeAbHbIN OTKa3s.

AepeBHiH Bonopumup CepriiioBuu

3ANOBIAAAbHUM BIAKAS 3A 3AKOHOAABCTBOM YKPAIHU TA AEAKUX 3APYBDKHUX KPAIH

Y cTaTTi PO3rAsiAatoTbCA KOHLENTYaAbHI MOAOXEHHS CyBIHCTUTYTa 3anoBiAAAbHOMO BiAKa3y B LMBIAbHOMY Npasi, B T.
Y. MOHATTS | NpaBOBa CYTHICTb 3aMOBIAAALHOMO BiAKa3y, i BiAKA300AEpPXYyBaya, MPEAMET, CyO’ EKTU, CTPOKM 3amnoBiAaAb-
HWX BIAMOB.

KaroyoBi caoBa: cnapKyBaHHS, 3aMnoBiT, 3aMoBiAaAbHI PO3NOPSAXKEHHS, 3aM0BiAAAbHWUIA BiaKas.

Derevnin Volodymyr Sergeevych

TESTAMENTARY REFUSAL UNDER THE LEGISLATION OF UKRAINE AND SOME FOREIGN COUNTRIES

The article examines the conceptual provisions of the sub-institution of testamentary refusal in civil law, in-
cluding the concept and legal essence of the testamentary refusal, and the legatee, subject, subjects, the terms of
testamentary refusals.

Keywords: inheritance, will, testamentary orders, testamentary refusal.



