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YAK 347.453.4

06ixoa OneHa MuKoAaiBHa,
acnipaHTka kadeApu UMBIABHOIO MpaBa

HauioHaAbHOro yHiBepcuteTy «OAecbKa FopUANMYHaA aKapeMis»

NPEAMET JOFTOBOPY HAMY BYAIB/1I ABO IHLIOT

KAMNITAZIbHOT cnorPyau

MoctaHoBKa npobaemu. BaxAnBOLO YMOBOH
PO3BUTKY BIAHOCWMH HalMy OyAiBAI abo iHWOI Kani-
TaAbHOI CMOPYAM (A@Ai — AOTOBIp HalMmy ByaiBai (cno-
pyAn)) € edEKTUBHE NPaABOBE PErYAKOBAHHS OPEHAHUX
BiAHOCKH. HaTomicTb HopmaTMBHa Ha3a, Wwo 3abesne-
uye perrnamMeHTaLito AOroBopy Hanmy byaiBai abo iH-
LLIOT KaniTaAbHOI crnopyaK, NoTPebye BAOCKOHAAEHHS.
ByaiBAi Ta iHLWI cnopyan AK 06’€KTH HEPYXOMOro Mai-
Ha MatoTb 3Ha4YHy cneumdiky NPaBoBOro PeryAroBaH-
Hs. BianoBiAHO y NPaB0O3aCTOCOBHIN NPaKTULi BUHU-
KatoTb HE3'sCOBaHi MPUHLMMOBO BaXAWBI NpobAeMMU
TEOPETUUHOIO XapakTepy, AKi CTOCYHOTbCA peaAizauji
npaB Ta BUKOHaAHHA 060B’sI3KiB 3@ AOFOBOPOM Hanmy
6yaiBAi (cnopyan). 3okpema, Le 06yMOBAEHO HEMo-
BHOTOIO MOHATIMHOIO anapaTy Ta HEAOCTaTHbOK KOH-
KPeTU3aLieo OKpeEMMUX NPaBOBMX HOPM. AKTyaAbHUM
€ MUTaHHS WOAO MOXAMBOCTI MOLWMPEHHA HOPM MPO
HanmMm OyaiBeAb (Cropya) Ha BIAHOCUHM 3 OPEHAU He-
XWUTAOBUX MPUMILLLEHb, WO 3HAXOAATbCA BCEPEAMHI
6yaiBAi (cnopyau). Bubip Temmn 06yMOBAEHUI HE TiAb-
KW BaXXAUBICTIO iHCTUTYTY HalMy ByaiBAi (cnopyan) y
CyvyacHUX ymoBax i nporaaAMHamMmu B 3aKOHOAAQBCTBI,
LLO PEryAHOHOTb OPEHAHI BIAHOCWMHM, @ W BIACYTHICTIO
MOHOrpadiuHMX PobiT, MPUCBAYEHUX X KOMMAEKCHO-
MY AOCAIAKEHHIO.

MeTtoro LbOr0 AOCAIAXKEHHS € 3'iCyBaHHA npa-
BOBOI MPUPOAM Ta CYTHOCTI AOrOBOpPY Haimy OyaiBAi
(cnopyamn), y BU3HAUYEeHHI B3aEMOAIi nybaiuHO-NpaBo-
BWX Ta NPUBATHO-NPABOBUX MEXaHi3MiB peryAroBaHHA
BIAHOCMH HalMy (OpeHAM), a TakoX GOPMYAOBaAHHSA
NPONO3MLIN LLOAO YAOCKOHAAEHHS MPaBOBOrO pery-
AOBaHHA AOrOBOPY HanMy OyAiBAI (CNOPYAM) 3@ YMH-
HUM LK YKpaiHv Ta pekOMEeHAaLIN AAS YCYHEHHS MPo-
6AEeM Y NPaBO3aCTOCOBHIM NPaKTuL.

CTaH AOCAIAKEHHA TeMU. TeOPETUYHOK OCHO-
BOKO AOCAiAXeHHs € npaui A.l. Menepa, B.O. Ymo-
Ba, K.IN. NMobepoHocuesa, K. 3mupnosa, €. A. LWep-
weHeBnya, |.b. HoBuupkoro, M.l. BparnHcbkoro,
B.B. ButpsiHcbkoro, O.B. Asepu, O.C. lodde, O.A. Kpa-
caBuMKOBa, €.A. CyxaHoBa, HO. K. ToacToro, A.l. Cep-

reesa, A.l. AopowkoBoi, A.B. Epw, A.T. KokoeBoi,
M.€E. Mewepsakosol, €.0. XaputoHoBa H.M. XyTopsiH
Ta iH.

NiTepaTypa cy4yacHOro nepioay marxe 30BCiM
He MpPUAIASE yBarM ocoOBAMBOCTAM AOrOBOpPY Harimy
OyAiBAI  (cnopyaM) 3@ UMBIABHUM 3aKOHOAABCTBOM
YKkpaiHu. B icHyroumnx HeuncaeHHux pobotax, npuces-
UEHUX AOroBOpy HalMmy OyAiBeAb Ta iHLWKMX CMOPYyA,
BIACYTHE BWM3HAUYEHHA MOHATTA OPEHAHMX BIAHOCWH
LLLOAO HEPYXOMOIO MalHa, He YiTKO MPOBEAEHE PO3-
MeXyBaHHS MiX iX pisHOBUMAAMMU. BiabLLICTb aBTOpIB
AOCAIAKYBAAW MUTAHHS, WO BUHWKAKOTb Y 3B'A3KY 3
KOAI3iEl0 NPaBOBUX HOPM, OAHAK 3a3HauyeHi npobae-
MW AO KiHUSI po3pobAeHi He ByAaM, ix aBTOpU 0BMEX-
YBAAUCS AULLE BUCAOBAIOBAHHAMM LLOAO MOXAMBOCTI
3aCTOCYBaHHA TUX YM iHLLIMX HOPM 3aKOHOA@BCTBA AO
OPEHAHWMX BIAHOCUH. BULLEBUKAGAEHUM 3YMOBAEHI
aKTYaAbHICTb i AOLABHICTb LbOro AOCAIAXEHHS.

Buknap ocHOBHOro marepiany. byaiBai, kani-
TaAbHi cnopyam (iX OKpeMi YaCTUHK) BIAMOBIAHO AO 4.
1 ct. 181 LIK YKpaiHn BU3HAOTbCA HEPYXOMWUM Makn-
Hom. Toain MaliHa Ha pyxoMme i Hepyxome bepe no-
yaToK e Y PUMCbKOMY NpaBi i CNPUINHATO NPAKTUYHO
BCiMa npaBoBUMM cucteMamMu. CydyacHe UMBiAbHE
3aKOHOAABCTBO YKpaiHW Npu Kaacudikauii peyen sk
00’eKTIB LMBIAbHWUX NPaB BUXOAUTb 3 GYHAAMEHTAAb-
HOrO MPOTUCTABAEHHSI PEYEN PyXOMMUX i HEPYXOMMUX.
Mpn ubOMY HEOBXIAHO 3a3HAUUTH, LLLO 3aKOHOAABELb
BXWBAE AASl MO3HAUYEHHSA HEPYXOMOCTi LiAMK pPaA
TEPMIHIB: «HepyxoMa piy», «<HEPyXOMEe MaWHO», «He-
PYXOMICTb», fIKi BUKOPUCTOBYIOTLCH SIK PIBHO3HAUHI.
BianoBiAHO AO AeraAbHOIo BU3HAUYEHHA AO HEPYXOMMUX
peuer (HepyxoMe MarHO, HEPYXOMICTb) HaAeXaTb 3e-
MeAbHI AINAHKM, @ TakoX 00’ €KTW, po3TalloBaHi Ha 3e-
MEABHIN AIATHLI, NEPEMILLEHHS IKMX € HEMOXAUBUM
6e3 X 3HeLUiHeHHs Ta 3MiHM iX Npu3HaueHHs. MpoTe
obpaHa y u. 1 ct. 181 LK YkpaiHu KoHUenuis Hepy-
XOMOI peui € AOCUTb CMipPHO, OCKIiAbKK Lie B XIX B.
LMBIAICTUYHIN HayLi ByAO 3p03YMINO, LLLO KPUTEPIN Len
AyXe HeHapinHWI. B. CuHacbknin B «PociicbkoMy Lu-
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BiAbHOMY NnpaBi» N1cas, L0 MOro He MoXHa 6paTu A0
yBaru «npu ycrnixax cydacHoi TEXHIKM Y NepeMillleHHi
npeamertis» [1].

AyMaeTbCs, WO KPUTEPIEM BIiAHECEHHSA MEBHMUX
00’ekTiB AO KaTeropii HepyxoMoro mMarHa Mae BW-
3HaBaTMCs GaKkT HaABHOCTI AEpPXaBHOI peecTpalii.
ByaiBAi Ta cnopyan MoxyTb 6yTM BUKOPUCTaHI B AKOCTI
06’eKTa OPEHAHMX BIAHOCHH AMLLE MiCASI MPUUHATTS iX
B eKChnAyaTalilo K pe3yAbTaT 3aBeplleHHs ByAiBHU-
uTBa, AepxaBHoOI peectpalii (cT. 330 UK Ykpainu) Ta
TEXHIYHOI iHBEHTapm3alLii B YCTAHOBAEHOMY MOPSAKY.

Y LUK YkpaiHu Ta iHWKWX aKTax LUMBIABHOTO 3aKo-
HOAABCTBA BIACYTHE BM3HAUYEHHA MOHSATb «OyAiBAA»
Ta «KanitaabHa cnopyaar». CyyacHUMU UMBIAICTAMU Y
HayKoBMWX npausx [2-5] npoBoauAncs cnpobu Aatu
BU3HAUEHHA MOHATb «OyAiBAS» | «cnopyaa», OAHaK
OCTaTOUYHO 3a3HadyeHa npobrema He byna BUpilLeHa.
Tak, C.M. lpuwaeB NoHATTA «ByaiBAS» BU3HAYaE SAK
KanitaabHy Crnopyay, TiICHO NOB’si3aHy i3 3eMAeto [6,
¢.90]. Ha aymky B.H. AuToBKiHa, byaiBAi Ta cnopyau
BiAPIBHAKOTLCA CBOEKD HEPYXOMICTHO, PyHAGMEHTaAbL-
HOIO NPUB’A3KOIO0 A0 KOHKPETHOI 3€MEALHOI AIAAHKM,
Ha AKilM BOHM 36yAOBaHi, KOHCTPYKTMBHO poO3paxoBa-
Hi Ha TPMBAAMM TEPMIH E€KCMAyaTalii, OKPeMi 3 HUX
NPEACTaBASAIOTb XYAOXHIO LiHHICTb | TOMY MatoTb BiA-
HOCHO BWCOKY LiHHICTb, 0COBAMBO Nam’aATKK icTopii,
KYABTYPU, apXiTEKTYPU, SKi € YHIKAAbHUMWN 06’EKTaMMU,
Ha BapTIiCTb AKUX BNAMBAE MICLE3HAXOAXKEHHS 3EMAI
nia 6yaiBaeto i cnopyaoto. Mpu Lbomy Mia ByaiBAAMM
3a3BUYA PO3YMIitOTbCS Taki 06’EKTH, AKi «AUbEpeHL-
HOIOTbCA Ha ABi BEAUKI B3aEMOBUKAKOUHI MPUTUAEXKHI
rPynu: XXMTAOBI Ta HEXUTAOBI 3 ABOMa PI3HMMMK NPaBo-
BUMW peXnUMamMn BUKOPUCTaHHA [7, ¢c. 219-220].

0.0. IBaHOB NPOMNOHYE PO3PI3HATU MOHATTA «Oy-
AiBASI» TA «CMIOPYA@» BUXOASUM i3 3araAbHOMPUNHATOrO
3HAYEHHS UMX CAIB. 30Kpema, aBTop 3a3Hauae, Lo 6y-
AIBAI MPU3HAUYEHi AAS MOCTIMHOTO 3HAXOAXEHHS Y HUX
AOAEN 3 METOK NPOXMBAHHA UM PobOTKU, CNOPYAUN X
CAYIYIOTb YMCTO TEXHIYHUM LIASIM, AFOAM Y HUX nepe-
6yBatoTb TMMYacoBo. [MOHATTA «crnopypa» BU3Haua-
ETbCH aBTOPOM LLASIXOM MepepaxyBaHHS BiANOBIAHUX
06’eKTiB, HaNPUKAaA: HadTOBI | ra3oBi CBEPANOBUHU,
aBTO3anpaBOYHi CTaHLii, FAPOTEXHIUHI CnopyAu, Ma-
rictpanbHi TPYOOMNPOBOAW, CMOPTUBHI, $i3KYABTYPHO-
03A0POBUYI, CMOPTUBHO-BUAOBULLHI CNOPYAW (CTaAi-
OHM, Nanauu Crnopy, KOHUEPTHO-CMOPTUBHI MaAaum,
CMOPTUBHI 3aAM, NAaBaAbHI HacerHu), MOCTHU, OpaH-
Xepei, TpaHchopmaTtopu, TENAOBI BY3AU, NiAECTAKaAHI
NPOCTOPU Ta iHLWI IHXEHEPHI CNOPYAU, PyHABMEHTaAL-
HO NoB’A3aHi 3 3eMAeto [8, ¢. 185].

Tak, Ha aymKy |.A. Ky3bMiHOi nia 6yaiBAAMUM pO3Y-
MitOTb ByAIBEABHI CUCTEMMU, WO CTOATb HA HECYYMX UM
3aXMCHMX KOHCTPYKLIAX Ta YTBOPKOKOTb HA3EMHUI 3a-
MKHEHWI 00’€EM, AKWUI MPU3HAYEHUIN AAS NMPOXMBAH-
Hs abo nepebyBaHHS AHOAEN B 3aAEXHOCTI Bip QYHK-

LiOHAABHOTO MPU3HAUYEHHSA, a TaKOX AAl BUKOHAHHA
BUMPOOHUUMX npoueciB. CnopypaamMu, Ha ii AYMKY, €
iHXXeHepHO-byaiBEAbHUI 06’eM  AAst 3abe3neveHHs
TEXHIYHUX PYHKLIN (KOAOASSI, TPyOONPOBOAK, MepeXxi
KaHaAi3alji, TenAonocTayaHHs, eAeKTPONnocTavyaHHS,
rasvdikauii, Mia’iI3HI WAsxmn Towo) [9, c. 73]. OaHak,
AYMa€eTbCsl, HaBeAEHi BM3HauyeHHA OypiBeAb Hapa-
FOTbCA LUASIXOM MepepaxyBaHHS BiANOBIiAHMX 00’EKTIB
6e3 GOPMYAIOBAHHS KOHKPETHOIO BM3HaUYeHHs [10, c.
102-104].

Tak camo €.H. BacruabeBa BM3Havae ByAiBAIO AK
«Pi3HOBMA apXITEKTYPHO-OYAIBEABHOI CMNOPYyAM, MpW-
3HaueHoi 3 MeToto nepebyBaHHA Yy Hilt Atopeit» [11,
c. 320]. Yci iHWi 06’eKTH, HA AYMKY aBTOPKW, HaAe-
XaTb AO CMOPYA.

TakoX y HayKOBIl AiTepaTypi 3a3Ha4Ya€eThbCs, WO
6yaiBAst @60 iHLIA KaniTaAbHa CMopyAa, LLO € NPeAMe-
TOM AOFOBOpPY HarmMy, Moxe OyTW BM3HAueHa yepes
Taki 03Haku. byaiBAS (KaniTaAbHa cnopyaa) - ue He-
pyxoMe MarHO KamiTaAbHOrO TUMY, MPUAHATE AO EKC-
nAyatauii (y NeBHMX BUMaAKax HeszaBeplueHe OyaiB-
HUUTBO) Ta MPMU3HAYEHE AAS HEXMAMX Linel. ByaiBai
Ta crnopyau, 6yayun eaAuHUM 06’€eKTOM npaBa, MatoTb
CKAQAHY BHYTPILLHIO CTPYKTYPY, YaCTUHM, WO iX CTa-
HOBASITb. BHYTPILLHBOKO 4acTUHO OyAIBAI € NpUMI-
WeHHs. MpUMIlLEHHA AK OKpema 4JacTMHa OyaiBAi
MOXe BYT1 TaKOX MPEAMETOM AOFOBOPY HarMy OYAiBAI
(cnopyam). byaiBAs IK HEPYXOMICTb Ma€ NeBHyY Cynpo-
BOAXYBAAbHY AOKYMEHTALitO, Y AKil BU3HAYaAETbCA il
dYHKLIOHAAbHE MpPU3HAYEHHS, MAaH, PO3TallyBaHHSA
Ha 3eMeAbHil AiAAHLUI Towo. CynpoBOAXYBaAbHI AO-
KYMEHTW MepeAaroTbesl Harimady pasom 3 ByaiBAeto
AT eDEKTUBHOIO BUKOPUCTAHHA 06’eKTa 3a NpuaHa-
yeHHaM [12].

MoHATTA «BYyAIBAA» TEXHIUHO Xapakrepusye Oy-
AOBY fIK KamiTanbHY. Y LbOMY KOHTEKCTI 3 MO0 CKAQAY
BMKAKOUAOTbCS TMMYACOBI NepPeHOCHi ByAOBM NoAer-
LeHoro (36ipHo-po36ipHoro) Tuny 6e3 dyHAAMEHTY:
NaBiAbWUOHM, KIOCKU, AaPbKK, ByPeTH TOLLO, AKI Y UMBI-
AICTUYHIN AiTepaTypi MPONOHYETbCA BU3HAUATH AK «He-
XWUTAOBI MPUMILLLEHHSA», XO4a BOHW B AQHOMY BUMAAKY
i HE € YACTUHOLO LLiAOT ByAIBAI. OTXe, SIKLLO BYAIBAI Kna-
CUdiKyBaTK 3a TaKUM KPUTEPIEM fK X YHKLIOHAAbHE
NPU3HAYEHHSA, BOHU AUDEPEHLIOKOTLCA Ha ABI BEAUKI
B3AaEMOBUKAIOYHI FPYNU: XUTAOBI Ta HEXMUTAOBI 3 ABO-
Ma Pi3HUMK NPaBOBUMU PEXMMaMU BUKOPUCTAHHS.
HexmnTAOBI BYAIBAI MOXYTb MaTU XXMTAOBI NPUMIiLLEHHSA
(Hanpukaap, cayxboBa KBaptipa B OYAIBAI AikapHi).
XXUTAOBI ByAMHKM YacTo BKAKOUALOTb B cebe HEXMTAOBI
NPUMILLEHHA (KaHUEAAPCbKi, FPOMAaACbKOIro Xxapuy-
BaHHSA TOLLO).

ByaiBAI Ha 3eMeAbHIN AIAAHLI NMOAIAAIOTLCS Ha
OCHOBHI i CAYXO00BI, L0 BIAMOBIAGE TPAAMULIMHOMY AAS
LUMBIABHOTO MpaBa MOAIAY peyen Ha FOAOBHY piY i Ha
il npuHanexHictb (cT. 186 LUK YkpaiHu). OCHOBHOO
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BBAXa€ETbCA «rOAOBHA MO KaniTaAbHOCT» OyAiBAS 3a
APXITEKTYPHUMW O3HAKaMM i 3a CBOIM MNPU3HAYEH-
HsIM. CAY)X60BOI BBaXa€eTbca BYAIBAS, ika N0 BIAHO-
LLIEHHIO AO OCHOBHOI Ma€e ApyropsiaHe, ob6cAyroBytove
3HAUEHHSA Ha 3eMEeAbHIl AiAAHLI (capai, rapaxi iHAW-
BiAyaAbHOrO BWKOPUCTAHHSA i T.i.). TakMi MNOAIA Mae
3HAYEHHS AAA YITKOrO BU3HAUYEHHS iIHAMBIAYaAbHO-BU-
3HAUYEeHOro nNpeaMeTa AOroBopy Hanmy ByAiBAi (cnopy-
AW), IKUIA MOBUHEH CNiBnaaaTi 3 06’€KTOM AepXXaBHOT
peecTpaLii HepyxoMoro ManHa.

Ao crnopya, WO MOXyTb ByTM NMPEeAMETOM AOrO-
BOpPY Hanmy ByAiBAi (CMOPYAM), BIAHOCATLCS KOAOAASI,
OpaHxepei, NapHUKKU, HaBICKU, AESIKI EeNeMEHTU 30-
BHiLLHbOro OAAroycTpoto, TpaHchopMaTopK, TEMAOBI
BY3AM, NiaeCTakapHi MPOCTOPU, MOCTU Ta iH. iHXeHep-
Hi CNopyAU.

BiAHOCHO OpPEHAM KOHCTPYKTMBHUX YacTUH Oy-
AIBAI HEOOXIAHO TaKOX, LLIOO KOHCTPYKTUBHI YaCTUHM
OYyAIBAI, LLIO 3AQIOTbCA B OPEHAY MOTAM ByTU HapaHi y
KOPUCTYBaHHA OKPEMO BiA camoi 6yaiBAi. Tak, AOroBip
HaA@HHS YaCTUHU Aaxy AAS PO3MILLEHHA PEKAAMHMX
LLMTIB HE MOXe OyTW BU3HAHWI AOTOBOPOM OPEHAM,
OCKIABKM «... Mepepaya pedi B OpeHAy TSArHe TuM4a-
COBE BIAUYXEHHA BAACHWKOM MpaBa KOPUCTYBaHHSA
Lieto piyyto. Mix TUM pax SSBASIE COOOHO0 KOHCTPYKTUB-
HWUIA eneMeHT ByAiBAI | He € caMOCTIMHUM 06’eKTOM
HEepyxoMocCTi, IKMI Mir 61 ByTh nepepaHuin y Kopuc-
TyBaHHS OKPeMO Bia ByaiBAi. ToMy pAax He Moxe 6yTu
06’ekTOM opeHAn» [13].

Y HOPUAMYUHIN AiTepaTypi 3ycTpivatoTbest M HinbLu
CKAAAHI BU3HAUEHHS! MOHATb «OYAiBAS» Ta «CMNopyaa».
Tak, A.B. BoaMHUeBa BM3Hauae OyAiBAI 3a 03HAKOMD
HaABHOCTI KOHCTPYKTUBHUX €AEMEHTIB, WO AO3BOAS-
HOTb BBaXaT OYAiBAKO LjiAicHUM 06’ekTOM. AO UMCAa
KOHCTPYKTUBHUX €AEMEHTIB aBTOpPKa BiAHOCWUTb dYH-
AAMEHT, MIAAOTY, CTEAID, CTiHW, MEPETOPOAKM i T.i., LLO
06’eAHaHI CMiAbHUM apXiTEKTYPHUM pilleHHAM [14].

Aesiki aBTOpK BUCAOBAKOKOTb M 30BCiM HEOOT'pYH-
TOBaHi AYMKM LLLOAO BiaMeXyBaHHsI ByaiBeAb Ta crno-
pyA, 30KpeMa, 3a 03HAKOK TOrO, Lo «ByAIBAI MOXYTb
PO3TalLOBYBATUCA AULLIE HA OAHIM 3eMEAbHIN AiASHLI,
y TOM Yac SIK CMOPYAM MOXYTb 3BOAMTUCS Ha AEKIAbKOX
3eMeAbHUX AinHKax» [15, ¢. 10].

Y cneuianbHin AiTepatypi y ranysi 6yaAiBHULTBA
BU3HAUEHHS MOHATb «OyAIBASI» Ta «CNOPYAA» HAAAETb
€Sl HACTyMHMM umMHOM. Yce, o nobyaoBaHO AAA 3a-
AOBOAEHHSI MaTepianbHUX, KYABTYPHMX i NoOyTOBUX
notped AAMHW, Ma€e 3aranbHy Ha3By - CMopyAu. 3
YMCA@ PIBHOMAHITHMX NO NPU3HAYEHHIO | BUAY CMTOPYA
BUAIAAIOTb BEAMKY iXHIO rpyny — OyAiBAi, TOOTO Ha3eMHi
CMOPYAH, Y AKKX nepepbaveHi NPUMILLLEHHS, NPU3Ha-
YeHi AN SIKOI-HEDYAb AIIABHOCTI Atoaelr. Hanpukaaa,
OYAIBASIMU € XMWTAOBI BYAMHKM, LLIKOAM, TeaTpu, rapa-
Xi, uexu 3aBoaiB. CnopyAn, LWLO NPU3HAYEH] AAA SKK-
XOCb CYTO TEXHIUHUX LLAEW TaKi, AK AMMapI, TeAEBI3iMHI

BeXi, MOCTU, MIANIPHI CTiHW i T.M., OCKIAbKW B HUX BIA-
CYTHI NpuUMiLLeHHA abo BOYAOBaHi B HUX MPUMILLEHHS
He BWM3HAYalTb IXHbOrO OCHOBHOIO MPU3HAYEHHS, €
iHXeHepHUMKU cnopyaamu [16].

Ha AymKy iHWIKX aBTOPiB, CNPoOu AaTH HOPUANY-
Hi AediHiLii NOHATb «ByAiBAS» | «criopyaa» CTaBASITbCA
MiA CYMHIB, OCKIAbKM BKa3aHi MOHATTA He BIiAHOCATLCS
AO YMcAa NpaBoBuX kKateropin [17, c. 105], a cneui-
anbHi NpaBKAa NPO OPeEHAY 3a3HaueHMX 00’ekTiB He
nepeabavatoTb AMdEPEHLIMOBAHOIO PErYAOBaHHS Y
NnpaBOBIAHOCHWH, O BUHUKAKOTb Y 3B’A3KY 3 UMM [18,
c.521]. Xoua TepMiHU «ByAiBAS» i «cnopyAa» BWKO-
PUCTOBYIOTLCA SIK CUHOHIMMW, NPOTE HacnpaBAi iX 3Ha-
YeHHS MatoTb CBOi 0COBAMBOCTI. TOMY y MeXax LbOoro
AOCAIAKEHHS BaXAUMBO 3'ACyBaTH YMM BiAPI3SHAOTLCSA
OyAiBAI BiA CMOPYA.

byaiBAA - HaszeMHa KOHCTPYKLif, LLO BOAOAIE
NPUMILLLEHHSIMKW | NpU3HaUYeHa AAS MOCTiMHOro abo
TMMyacoBoro nepebyBaHHa Atopen. [oBepxoBiCTb
He obmeXeHa: BOHW MOXYTb OYTU fIK HEBEAMKUMMU
(koTEAX, AQYaA), TAK i MraHTCbKUMU (XMapo4ocH, BU-
COTKM). ByAiBAI MOXYTb BMKOPUCTOBYBATUCA SK AAS
NPOXUBAHHA AHOAEN, TaK i AAS BUPOOHKUYOI, CiAbCbKO-
rocnoAapCbKoi  AIIABHOCTI, CycniAbHMX NoTped, fAK
CKknapy abo cxoBMLLa. Moro HalBaXAMBIWIMI aTpu-
6yT - KaniTaAbHiICTb, TOOTO TPMBaAa eKcrAyaTaLis.

Cnopyat - 00’€KTH, WO BUHUKAM B PE3yAbTaTi
uinecnpsiMmoBaHoi  ByAiBEAbHOI  AIIABHOCTI  AOAMHM.
Y TEXHIUHIN AiTepaTypi AdHWUI TEPMIH BUKOPUCTOBYETb-
CA SIK @aHTWUMNOA MOHATTIO «ByAiBAA». AO CMOPYA BiAHO-
CATb AK NaM’ATHUKM, TaK i YTUAITapHi 06’€KTU: MOCTH,
BeXi, TyHeAi, ByHkepH, NpUTYAKM Ta 6arato iHworo.
BOHW 3BOAATLCS i3 3aCTOCYBaHHSAM KaniTaAbHUX TeX-
HOAOTIM | po3paxoBaHi Ha TpUBaAe BMKOPWUCTAHHSA
[19, c. 35].

Ha paHWMIA MOMEHT B HOPUAMYHIN AiTepaTypi Ain-
CHO Ui MOHATTA BUCTYNatoTb AK CUHOHIMW. [TpoTe ic-
TOPUUHO ByAiBASIMW HasuBaAMca Ti BypOBM, fKi BO-
AOAIOTb HAA3EMHOIO YaCTUHOK Ta BIAOKPEMAEHUMM
NPUMILLEHHAMW. YaCcTMHa 3 HUX MPUCTOCOBaHa AAA
NPOXWBAHHS, YacTMHA - AAS HaBYaHHSI, BUPOOHU-
LTBa, 3aHATb cnoptoM. Cnopyaamun HasmBascs Byab-
AKMIN 00’EKT, 3BEAEHUIN AOAMHOMD, ByAb TO CTAAiOH,
O6yHKep, BOrHeBa TO4YKa, KOAOHa i T.A. Mpu upomy
BOHW MOXYTb 6yTW MOBHICTIO N036aBAEHi HAA3EMHOT
YaCTUHM.

ByaiBAA — MOHATTA BiAbLL By3bKe, IKE BUKOPUC-
TOBYETbCA AAA MO3HAYEeHHA NeBHOI KaTteropii 6ypoB.
Tak, AAS HMX XapaKTepHa HasiBHICTb MPUMILLEHD,
NPUCTOCOBaHUX abo AAA MPOXWMBAHHA, abo AAA iH-
LLOi AifIAbHOCTI. FK cnopyAM, Tak i ByaiBAi HanexaTb
AO KaniTaAbHUX KOHCTPYKLIM i npuU3HaueHi AN TpU-
BAAOrO BMKOPWUCTaHHA. HanBaXAuBilLla O3HaKa Cro-
PYyA — TEXHIYHE NPU3HAYEHHS: OYMLLEHHA aBTOMOOBIAIB
(aBTOMMIKA), AOCTaBKa BOAM (KaHaAi3aljis, akBEAYK),
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TPaHCMOPTYBaHHS AtOAEH (METPOMOAITEH). BoHu Ta-
KOX MOXYTb MaTU KYAbTOBO-PEAITiMHUI XapaKTep, BU-
CTynaTu K Nam’ATKU apXxiTeKTypu.

TaknMm YMHOM BiAMIHHICTb ByAiBEeAb BiA CropyA
NMOASira€ B HACTYMHOMY:

1) 3a 06¢cAroM NOHSTL: CNOPyAA — NOHATTA BiAbLL
LLIMPOKeE, Hix ByAiBAS, MOBHICTIO BKAOUAE MOrO B CBIlA
o6car. Y TexHiuHOMY BiAHOLLUEHHI ByaiBASIMM Ha3MBa-
OTb BCE, L0 HE MOXHa BiAHECTU AO KaTeropii CrnopyaA.

2) 3a UiAbOBUM MpPU3HAYEHHSIM: BYAIBASIMU Ha-
31BatoTb ByAOBM, MPUCTOCOBAHI AAS POOOTU, HABUYAH-
HSi Ta NPOXMBaHHA AoAer. Cnopyaamu — Ti 06’eKTH,
AKI BUKOHYIOTb TEXHIYHY QYHKLLHO.

3) 3a KOHCTPYKTUBHUM BUKOHAHHSIM: Ha BiAMiHY
BiA CropyAK, BYAIBASI 3aBXAM BOAOAIE BIAOKPEMAEHU-
MW NPUMILLEHHAMM Ta apXiTEKTYPHOI 3aBEPLLEHICTHO.
ByaiBAi 3aBXAW Ma€ Hap3EMHY YaCTUHY, iKa | CKAapa€e
Moro ocHoBy. COPYAXEHHSI MOXE MOBHICTIO pO3TaLLo-
ByBaTUCA MiA 3EMAEIO.

Omxe, nia GyaiBAEtO (CMOPYAOHD) CAiA PO3YMITK
OyAb-SIKMI LUTYYHO 3BEAEHUM Ha 3EMEAbHIN AIAAHL
abo nip Heto (nip 3eMAet0) CaMOCTIMHUI 00'eKT, KU
dYHAAMEHTaAbHO MOB’A3aHMI 3 3EMEABHOD AIAAH-
KOO, BUKOPUCTOBYETbCS (b0 MOXe ByTW BUKOPUCTa-
HWI) 3@ LiAbOBUM MPU3HAUYEHHAM Ta NepemilleHHA
AKOro 6e3 HEeBIAMOBIAHOMO 3OUTKY MOro NPU3HAUYEHHIO
HeMOXAMBE. [Tpn TakoMy MIAXOAI NIAKPECAIOKTLCA BCi
HeoOXiAHI AASt BIAMOBIAHOT OPUAMUHOT KBaAidikauil
XapaKTepHi p1UcK Taknx 0b’ekTiB HEPYXOMOCTI, AK Oy-
AIBAI | CNOpYAU.

Mo-nepiie, 6yaiBAI Ta crnopyan € o6’ekTamu,
CTBOPEHMX AFOABMMU (LUTYYHO 3BeAEHI). Lia o3Haka Ao-
3BOASIE BiAMEXOBYBaTH ByAiBAi | cnopyam Bip 06’ekTiB
HEPYXOMOCTi, WO € TakKMMW 3a CBOEK MPUPOAOID
(ropwm, Ckeni i T.M.).

Mo-apyre, npo ByaiBAi Ta cnopyAu ik 06’eKTH He-
PYXOMOCTI MOXHa FOBOPUTU AULLE Y TOMY BUMAAKY,
AKLLLO BOHM «MPUB’A3aHi» A0 NEBHOI 3eMEAbHOI AINAH-
Ku. Tpuyomy cuTyauis He 3MIHIOETbCS, AKWO MEBHI
iHXXEHEPHI CNOPYyAM 3HAXOAATLCA NiA 3EMAEO (Hanpu-
KAQA, LLIAXTK), OCKIAbKM i B LiIbOMY BUMAAKY IX BAACHUKY
UM BOAOAIABbLIIO HEODXiAHO MaTW NEBHI NpaBa Ha Bia-
NMOBIAHY 3EMEALHY AIAAHKY.

Mo-TpeTe, 3B'A30K OyAiBAI (cnopyaun) i3 3emMeAb-
HOK AIASIHKOIO MOBWMHEH OyTW HaCTiAbKM  MiLHWUM
(dyHAAMEHTAABHUM), LLIO NEPEMILLEHHSA 3a3HAa4YEHOro
06’ekta HepyxomocTi 6e3 BiaAnoBiAHOrO 36UTKY MOro
npu3HaYeHH 6yro 6 HEMOXAMBUMM. AaHMI O3HaKa
AO3BOASIE BiAMeEXyBaTH BYAIBAI Ta CNOPYAM Bia IHLLMX
HeKkaniTaAbHUX BYAIBEAb | KOHCTPYKLINM (AapbKiB, Nana-
TOK, KIOCKIB TOLLO), AKi HE MatoTb GyHAAMEHTY Ta B3a-
rani He BIiAHOCSITbCSA AO 00’ EKTIB HEPYXOMOCTI.

Mo-ueTBepTe, OYAIBAEIO (CMOPYAOHD) BU3HAETHLCA
AMLIE Takni 0B’EKT HEPYXOMOCTi, AKMM € CamMOCTiK-
HUM. 3a Uiet 03HaKoK ByAiBAI Ta CMOPYAMU BiAPI3HA-

tOTbCS BiA TaKMX 06’EKTIB HEPYXOMOCTI, K XUTAOBI Ta
HEXUTAOBI NMPUMILLLEHHS, MPU OPEHAI AKX HE MOXYTb
3aCTOCOBYBATUCS CreLiaAbHi MpaBuAa, WO PEryako-
OTb MPaBOBIAHOCUHMU, NOB’A3aHi 3 opeHAoto ByaiBEAb
i cnopya.

Mo-n'ate, A0 OypiBeAb (crnopya) BiaHOCATbCS
AvlIe Taki 06’€KTU HepyxomocTi (6yAOBM, CMOPYAM),
3BEAEHHSI AKMX 3aKiHUEHO i BOHW BXe BUKOPUCTO-
BYOTbCA ab0 MOXyTb ByTM BMKOpUCTaHi 3a NpAMUM
NPU3HAYEHHSM.

Y UK YkpaiHM BU3HAUeHHA MNOHATTA «ByaiBAS,
crnopyaa» He HapaeTbes. \vlie 3a 3MiCTOM naparpa-
oy 4 rA. 58 UK YkpaiHu MoxHa 3p06UTU BUCHOBOK,
o O6yAiBASI € BMAOM KamiTaAbHOI CMOPYAM, OAHaK,
HaXxaAb, BM3HAUEHHS OCTAHHbLOI y 3aKOHOAABCTBI
YKpaiHu TaKoX BIACYTHE.

Y cneuiaAbHUX HOPMATUBHO-NPABOBMX aKTax 3
nuTaHb OyAiIBHWLTBA BU3HAUYEHHS MOHATb «OyAiBAS,
cnopyaa» He Hapaetbes. Y 3Y «[1po peryatoBaHHsS
MiCTOBYAIBHOI AIIABHOCTI» AMLIE 3a3HAYAETbCS, LIO
ob’ektamun bypaiBHMUTBA € ByAMHKKM, ByaiBAi, cropy-
AN OYAb-IKOrO MPU3HAUEHHSA, X KOMMAEKCH, AiHilHI
00'EKTM  iHXEHEePHO-TPAHCNOPTHOT  IHPPACTPYKTYPU
(a63. 5 4. 1 cT. 4 3Y «[1po peryaroBaHHA MicTOBYAIBHOI
AifAbHOCTI») [20].

Y AepxaBHOMYy KhacudikaTopi 6yaiBeAb Hapa-
€TbCA HACTyMHe iX BUM3HAUYEHHS: CMOPyAn - Le Oyai-
BEAbHi CUCTEMM, MOB’A3aHI 3 3EMAEID, SIKi CTBOPEHI 3
6ypAiBEABHUX MaTepianiB, HaniBpabpuKkaTiB, ycTaTKy-
BaHHSA Ta 06AAAHAHHSA B pe3yAbTaTi BAKOHAHHS Pi3HMX
6yAiBEABHO-MOHTaXXHUX PODBIT; BYAIBAI — Lie CnopyAM,
LLLO CKAQAQIOTbCS 3 HECYUYMX Ta OrOPOAXKYBaAbHMX abo
CMOAYYEHUX (HECYYO-OrOPOAXKYBAAbHUX) KOHCTPYKLLIM,
AKi YyTBOPIOIOTh HazeMHi abo NiA3eMHI NPUMILLIEHHS,
Npu3HauYeHi AN NPOXMBaHHA abo nepebyBaHHA AtO-
AEN, PO3MILLEHHST yCTaTKyBaHHSA, TBApPWH, POCAMH, a
TakoX npeameTiB. Ao ByAiBEAb BIAHOCATbCA: XUTAOBI
OYAMHKK, TYPTOXMWTKM, FOTEAI, PECTOPAHMU, TOPrOBEABHI
6yAiBAI, MPOMMCAOBI BYAIBAI, BOK3aAK, BYAIBAI AAST MTy-
OAIUHUX BUCTYMIB, AAST MEAMUYHKX 3aKAAAIB Ta 3aKAa-
AiB OCBITH TOLWLO [21].

BucHOBKU. TakMM YUMHOM, Ha NiacTaBi 3a3Have-
HOro MiA3AKOHHOIO aKTy MOXHa 3p06WUTU BUMCHOBOK,
LLLO MOHATTA «crnopyAa» € BiAbll LUIMPOKUM Ta BKAKO-
yae y cebe noHATTA «BypiBAs». OAHAK, 3aKOHOAAB-
CTBO YKpaiHMW Y LjM YaCTUHI MIiCTUTb CynepeyAmBi no-
AOXEHHS, 30KpeMa, y MNMoctaHosi KabiHeTy MiHicTpiB
Ykpainu Bia 28.10.2004 p. Ne 1442 «[po 3aTtBEp-
AKEHHA HauioHanbHoro ctaHpapty Ne 2 «OuiHka He-
PYyXOMOro MawHa» [22] 3a3Haya€eTbCs, LLLO CMOPYAU —
3eMeAbHi MOAIMNLIEHHS, WO He HanexaTb A0 ByaiBeAb
Ta MPUMILLEHDb, MPU3HAUYEeHi AAA BUKOHAHHA cneui-
AAbHUX TEXHIYHMX OYHKLIN (AaMbu, TOHEA, ecTakaau,
MOCTU TOLLLO). BYAIBAI — 3eMEAbHI NMOAINLLEHHS, B AKUX
pO3TalloBaHi MPUMILLEHHS, MNPU3HAYEHI AN nepe-
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O6yBaHHA AMOAMHM, PO3MILLEHHSI PYXOMOro MaiHa,
3bepexeHHa mMatepiaAbHUX LHHOCTEN, 3AIMCHEHHS
BUPOOHMLTBA TOLLO.

BKAKOUEHHS B AOTOBIp OPEHAM A@HMX, LLLIO AO3BO-
ASIFOTb OAHO3HAUYHO BU3HAUUTK, AKe caMe NMPUMILLEH-
HSA 3AA€ETbCA B OPEHAY, MA€ iCTOTHE 3HAYEHHS, OCKIAb-
KW BiA LbOTO 3aAEXMTb UM Byae AOTOBIp Hanmy ByaiBAi
(cnopyan) BBaxaTUCst YKAGAEHUM. AKWO OyAiBAs, B

AKIN 3HAXOAWUTBCA HEXMTAOBE MPUMILLEHHS, WO 3Aa-
€TbCA B OpeHAy, baratonoBepxoBe i B HbOMY, KPiM ne-
PeAaHOro NPUMILLEHHS, € iHLLT HEXMTAOBI abO XMTAO-
Bi NPUMILLEHHS, AN BUAIAEHHS AQHOTO KOHKPETHOTO
NPUMILLEHHS B AOrOBOPIi OPEHAM CAiA BKa3yBaTu LUE
M NoBepX, Ha AKOMY 3HAXOAMUTLCA Lie NPUMILLIEHHS, a
TaKoX HyMepaLito, AKLLO Taka € [23].
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06ixoa OneHa MuKonaiBHa

NPOBAEMHI MUTAHHA BU3HAYEHHA NPEAMETY AOrOBOPY HAUMY BYAIBAI ABO IHLLOi KAMITAABHOI
CrnopPypu

CratTsl NnpMcBAYEHa AOCAIAXKEHHIO AOrOBOPY HanMMy ByaiBAi abo iHLWOI KaniTaAbHOI cnopyan. BuaHauaetbes 1Moro

NPEeAMET, HAAAETLCA XapaKTePUCTMKa ByaiBEAD Ta IHLIWX KaniTaAbHUX CNOpPyA. BUSBAEHI HEAOAIKM B NPaBOBOMY PeryAto-
BaHHi AOroBopY Hanmy ByaiBAi @b0 iHLLIOT KaniTaAbHOI CMOPYAW, BHECEHI MPOMNO3MKLLi MO iX YCYHEHHIO Ta BAOCKOHAAEHHHO
YMHHOIO 3aKOHOAABCTBA, PETYAKOKOUOrO CYCMiAbHI BIAHOCMHU B LM ranysi.

KarouoBi croBa: pNOroBip HaliMy OyaiBAI @abo iHLLOT KaniTaAbHOI CMOPYAW, OPEHAQ, OPEHAHE 3000B’A3aHHSA, Hal-

MOA@BeLb, Hanmau.
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06uxop EneHa HukonaeBHa

NMPOBAEMHbBIE BONMPOCHI ONMPEAEAEHUSA NPEAMETA AOFOBOPA HAMMA 3AAHUA UAU APYTOro

KAMUTAABHOIO COOPY)XKEHUA

Cratbsl NOCBSILLLEHA WCCAEAOBAHUIO AOrOBOpa HaMMa 3AAHUSA WAM  APYrOro KamnuTaAbHOrO COOPYXEHMS.
OnpeaensieTca ero NPeAMET, XapaKTepU3yroTbCa 3AaHUSA U APYTMe KanuTaAbHble COOPYXEHS. BbIABAEHHbIE HEAOCTATKU
B NPaBOBOM PEryAMPOBAHWKU AOFrOBOPA HaliMa 3AaHMA UAM APYTOrO KanuTaAbHOrO COOPYXXEHWS, BHECEHbI MPEANOXKEHUSA
Mo UX YCTPAHEHWIO U COBEPLLUEHCTBOBAHMIO AEMCTBYIOLLETO 3aKOHOAATEABCTBA, PErYAUPYIOLLErO 0OLLLECTBEHHbIE OTHO-
LLIEeHMA B 3TON 06AACTU.

KaroueBble caoBa: AOFOBOP HaliMa 3AaHMSA AU APYTrOro KanuTaAbHOrO COOPYXEHWS, apeHAa, apeHAHoe 0bsi3a-
TEAbCTBO, HAMMOAATEAb, HAHUMATEAD.

Obihod Olena Mykolayivha

PROBLEMATIC ISSUES OF DETERMINING THE SUBJECT OF THE CONTRACT OF LEASE A BUILDING

OR OTHER CAPITAL FACILITY

The thesis is devoted to the research of the contract of lease a building or other capital facility. In this thesis
on the ground of the current legislations and practice of its application the attitudes are analysed, which arise at the
concluding, fulfilment and discontinuance of the lease arrangements. The author gives the definition of the object
of this contract, defines building and other capital facilities. The concept of a subject and object of the agreement is
clarified; the contents and legal nature of the contract of lease, their essential conditions, legal status of the partici-
pants of contractual legal relationships, responsibility of the parties for default or inadequate fulfiiment of the lease
arrangements of state and municipal property are analysed. The considerable attention in a article is allocated to
mining of the proposals on advancing the Act of Ukraine «About the lease of state and municipal property», and also
other statutory acts, which regulate the contracts of hiring (lease). The author has revealed the disadvantages in the
legal regulation of the contract of lease a building or other capital facility and has formulated some propositions on
elimination and perfection of civil legislation in this field.

Keywords: the contract of lease a building or other capital facility, lease, lease obligation, the lessor, the lessee.



