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NMOPIBHAJIbBHA LUMNBIJIICTUKA

YAK 343.123

Pumapuyk Pumma MukoAaiBHa,

KaHAMAAT FOPUAMYHUX HaYK, AOLIEHT,

AOLEHT KadeApH LUMBIABHOIO NpaBa Ta npoLecy
HaBuaAbHO-HayKOBOrO IHCTUTYTY NpaBa Ta NCUXOAOTiT
HauioHaAbHOro yHiBepCcUTETY «/\bBiBCbKa MOAITEXHIKa»

Pumapuyk laamHa CepriiBHa,

KaHAMAAT FOPUAMUHUX HaYK,

aCUCTEHT KabeApr KpUMiIHAABHOIO MpaBsa i npouecy
HaBuaAbHO-HayKOBOrO IHCTUTYTY NpaBa Ta NCUXOAOTiT
HauioHaAbHOro yHiBepCcUTETY «\bBiBCbKa MOAITEXHIKa»

EBPOMEACbKUIA MIAXIA A0 BUSHAYEHHA METOLONOTI|
NPOBEAEHHA NPABOBOIO AHAJII3Y TOBAPHUX 3HAKIB
TA KOMEPLIMHUX NO3HAYEHb

MocraHoBka npobaeMHU. PO3BWUTOK TOProBeAb-
HUX Mapok HabyB AOCTaTHbO BEAMKWMX MacluTabiB
Ta 3MICTYy B OCTaHHi AECATUAITTA. TOProBi MapkKu —
Le 3HaKM, LLLO CAYXKaTb AASI MO3HAYEHHS NMOXOAXKEHHSA
abo BUPOOHMKa TOBapiB, A IKMX BOHM 3aCTOCOBY-
toTbCH. Makxe y BCiX OPUCAMKLISAX, KOAW TaKi 3HAKK
MOXYyTb OyTW BiaoOpaxeHi rpadiuHo Ta BiAPI3HATH
TOBapu Ta NOCAYrM OAHOMO MIAMPUEMCTBA BiA iHLLIKX,
BOHW MOXYTb OYyTW 3apeecTpoBaHi i TaKUM YMHOM
3axMLLUEHi BIAMOBIAHO AO 3aKOHOAABCTBA MPO OXO-
POHY NpaB Ha TOProsi Mapku [1]. Xoua TOProBeAbHi
MapKWU B OCHOBHOMY CKAAAQHOTbCS 3i CAIB i AOTOTH-
niB, OCTaHHiI MOAji B EBPOMNENCLKOMY Ta, 3pPELUTOH,
i CBITOBOMY 3aKOHOAABCTBI Ta TEHAEHLLT CMOXMBYOro
XapaKkrepy npusBeAn A0 NosiBU HOBWUX GOPM TOPro-
BEAbHUX MapoK, HalbiAbLL CyNnepeuAruBUMU 3 AKMX
6yAM KOALOPU Ta apomarTy.

AHani3  pochipkeHHA npobaemu. TeopeTuuHa
6a3a LbOro AOCAIAKEHHS nobyaoBaHa Ha npausx
BueHux: H.A. ApyTioHoBa, A.H. bapaHoBa, K. |. bpiHa,
A.A\. Bacunescbkoro, K.A. BepkmvaHa, H.A. Tonesa,
A.A. 3aneBcbkoi, A.P. 3uHpepa, A.A. Icakosa,
3.M. KomonoBa, I.M. KonunaeHka, P.I. MokwaHueBa,
B.B. HaymoBa, M.€. HoBuumnxmH, H.A. CTaayAbCKOI,
A.B. CynepaHckoi, A.B. LLiepbu T1a iH.

Merta crarti - nokasatu, WO TOBAPHWM 3HaK
€ YacTMHOK GIPMOBOrO KOPMNOPaTUBHOIO CTUAID,
HanbiAbLL 3anam’ATOBYETbCS, € BUPA3HOKO | Bi3y-

aAbHOK CKAGAOBOK UYaCTMHOK BUIASIAY ByAb-IKOTO
nianpuemctBa abo opraHisaluii. BianoBiaHO, BeAMKa
BIANOBIAAABHICTE ASIT@E Ha MAEYi TUX, XTO CTBOPHOE
TOBaApHWIM 3HaK, i TOMy BiA HMX BUMaraerbca BUCO-
KW piBEHb NPOPECIOHANI3MY.

Buknap ocHOBHOro marepiany. Csitose ABuLle -
iHTEAEKTYaAbHA BAGCHICTb — BUMLLUAO 3@ PaMKK Halj-
OHaAbHUX KOPAOHIB, CTaAO MOLUTOBXOM AAA MiXHa-
POAHOI TOpriBAi Ta 6i3Hecy, TiCHO nepenAiTaeTbcs
3 MWUCTEUTBOM, HayKolo, OCBITON, iHGOpMaLiMHUMK
TEXHOAOTIAMM, 3acobaMm MacoBOi iIHPpopMaLLii TOLLO.
Mn 3HaxXoAMMO Lie Y BCiX MAOLUMHAX HaLIOro XMTTH
He3aAeXHO Bia NPOdECii, BiKy UM COLiaALHOIO CTaTyCy.
IHTEAEKTYaAbHA BAACHiCTb BMillae B cebe pecypc
AOACBKOMO MOTEHUjaAy Ta NoTeHuiany, AKMK NpuBO-
AMTb Y PyX TAOBanbHMIN MexaHi3M MiXKAEPXaBHOI KOH-
KyPEHLT Ta OLiHOYHOIO COLaAbHOIO PO3BUTKY.

MixXHapOoAHa TOPriBAA Ta TOPriBAA K COLLiaAbHO-€-
KOHOMIYHE fIBMLLE MNPOHUBYIOTLCA PI3HUMU daKTo-
paM#, fiKi 3a0X0uytoTb, a 3 iHLLIOrO BOKY — 0OMEXy-
OTb Y NEBHUX CUTYaLLISIX AIAOBY aKTUBHICTb. Ha pUHKY
TOBapiB i NMOCAYr TOProBEAbHA MapkKa BIAIrpae KAk-
YOBY POAb Y TOPFiBAi TOBapamu Ta Cepea KOMepPLIMHMUX
HaMeHyBaHb, LLIO € MOro HEBIA'€EMHOIO YaCTMHOIO, 3a
AKOK BU3HAYAETLCA MOKA3HWKKU penyTaLii Ta KAIEHT-
cbka 6asa. YpaxoBylouM OCHOBHE MPaBWUAO BiAbHOI
KOHKYPEHLIiT, MOXHa O4iKyBaTH, LLLO TOProBL MOYHYTb
LLyKaTK pi3Hi cnocobu MpocyBaHHS CBOEI MPOAYKLIi
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abo HapaHHA MOCAYT, AKi, 3PELUTOK, MOXYTb noyaTu
3AOBXMBATU BAGAOKO Ta MOHOMOABHUM CTAHOBULLEM,
OTPUMAaBLLUM HE3AKOHHY BMIoOAy Bia penyTauii iHWoro
rpaBUA Ha PUHKY, NIAPOOKK TOLLIO.

ToproBi Mapku, a TakoX KOMEPLiMHI Ha3Bu
BUKOHYIOTb CBOKO MPUPOAHIO YHKLIO iHAMBIAYa-
Ai3aUil: Lue O3Haya€e PO3Pi3HATU OAHOMO TOproBus /
BUPOBHMKa / nocTayanbHUKA Bip iHLLIOMO Ha PUHKY
Ta NPEACTaBUTU MPABUAbHE | HanEXHE YABAEHHS
Npo NOXOAXEHHSI TOBapiB / MOCAYr BiAHOCHO TOro,
AO KO KomnaHii abo BUPOBHMKA Lie HanexuTb. I3
Liel 0COBAMBOI NPUUMHM, @ TAKOX AASI 3aXMCTY yyac-
HUKIB PUHKY, TOProBLUiB Ta MOKYILIB CTBOPHOETLCA
cneljanizoBaHa npaBoBa H6a3a. ToproBeAbHi MapKu
Ta TOProBi Ha3BW OTPUMAAM AOCTATHIM MPaBOBUM
3aXMUCT Y UYWUCAEHHMX MOAOXEHHAX HaLiOHAABHUX
Ta EBPONENCHKMUX 3aKOHIB NPO 3aXMCT TOBAPHUX 3Ha-
KiB Ta KOMEpPLIiMHMX HanMMeHyBaHb. OpHaAK MU Bce
e MOXeMO CrnocTepirati CUTyauito, KOAU B MNpO-
LECi 3aXMCTy NpaB iHTEAEKTYaAbHOI BAACHOCTI CyAAI
MOBMHHI NMPOKOHCYALTYBaTUCH, TOBTO OTPUMATU BiA-
NoBiAHI pekoMeHAaLi, 3 EBPONENCLKUM CYAOM AAA
OTPUMaHHS MONEePEAHBLOTO PilLEHHS, o6 3p03yMiTH
NiAXia AO PO3rASIAY CNpaBu Ta OTpUMATU PEKOMEHAA-
Lji LLOAO KOXHOI OKPeEMOI cnpaBu 3 NPMB’A3KOH A0
BiANOBIAHMX 06CcTaBuWH [1, ¢. 135-143].

licAa Ooraspy Ta pPeTeAbHOro BMBYEHHSA npeLe-
AEHTHOI MPaKTUKU Ta HOPUAMYHOI MPaKTUKKU CTae
OYEBUAHWUM, LLO OOUABI CTOPOHW MOBWMHHI npauto-
BaTW Ha OCHOBi EAMHOIO KOHCOAIAOBAHOIO MiAXOAY,
KM BKAKOUAE iAEH0 LLOAO 3aXMCTy TOBApPHUX 3HAKIB
Ta KOMEPUiMHUX HaWMeHyBaHb. bepyun po yBaru
TOM $aKT, WO TOBAPHi 3HAKM Ta KOMeEPLiHI Ha3BK
MOXYTb BMKOPUCTOBYBATUCS OAHAKOBO, BMBYEHHS
OCHOBHWX XapaKTepHMX pUc 060X € HEOBXiAHMM.

MNeplwe nutaHHSA, Ha AKe MW MaeMO BIAMOBICTH,
€: AKi NOSICHIOBAAbHI 0COBAMBOCTI Ta KpUTepIi CAip
BpaxoByBaTW MiA 4Yac PO3rAsSAYy TOBApPHUX 3HaKIB
Ta KOMepLUiNHUX Ha3B? AaAi, AKi MOAEAi / MIAXOAN MU
MOXEMO BUKOPUCTATU AAA MPOBEAEHHA 3aranbHOro
aHani3y Ta OTpUMaHHSA BiANOBIAI, @ TAKOX SIK PE3YAb-
TaT ekcnepTuan Moxe 6yTn edeKTMBHO BNpoBapXe-
HUM y peanbHe XUTTA 3 MeTok 3anobiraHHsa 6es-
nepepBHUX MOPYLEHb? YCi BULWE3rapaHi nNUTaHHS
CTalOTb HapiXXHUM KaMeHeM MiX MpaBO3axmMCHU-
Kamu, apBoKaTaMu Ta cyapsmm [2, ¢. 169-180].

Anqa Toro, wob 3abesneuntn ranblie po3ymiHHA
OCHOBHOI ia€l, CAip 3a3HAUMTH, WO 3aBAAHHSA, AKe
NMOBWHHI BWKOHYBaTW OBiAbLIICTb YYEHUX, MOASrae
B a@HaAi3i CnipHUX i HaluacTille 3anuTaHux NUTaHb
€BPONENCbKNX IHCTUTYLiA Ta HaLiOHAAbHMX CYAIB
[3,c.169-180; 4, c. 331-145], B TOMY, LLO6 3HANTK
E€AVMHUIM cnocib LWoAO Toro, siki OyHKLIi, XapakTepu-

CTUKM Ta CTOPOHMU 3aliKaBAEHOro NUTaHHA NMOBUHHI
CTaTh KAKOYOBMMM EAEMEHTAMM EKCNEPTU3N, A OTXE,
PO3POBUTU EAUHI KepiBHI MPUHUMMK, AKi A3AYTb
BIANOBIAI Ha HaMOIAbLI MOLUMPEHI MUTAHHS LLIOAO
TOBapPHUX 3HAKIB Ta KOMEPLIMHUX Ha3B, LLO BKAIO-
yae B cebe, HaNpPUKAaA:

1) «BiporiaHiCTb CNAYTYBaHHS» — sIKi 0COBAMBOCTI
CAip, BPaxoByBaTH i 3 AKOro 60Ky BOHM NMOBUHHI ByTH
OLjiHeHi, Wob oTpMMaTh MPEBEHTUBHUN edEKT AAS
NpaBoNopyLUHWUKa HEe BUKOPUCTOBYBaTM abo 3apee-
CTpyBaTV NOAIBHUIM TOBapHUM 3HAK abo KomepLiiHe
HaWMMeHyBaHHS;

2) «<HEBUKOPUCTAHHA TOProBOi MapKu MPOTSArOM
NMeBHOro0 MPOMIXKY uyacy». LLlo maerbcA Ha yBasi
nip «HEBUKOPUCTaAHHAM» i BIANOBIAHO AO 4Oro Taki
06CTaBMHM CAIA OLHIOBATH;

3) «oTpUMyBaTM BWIOAY BiA penyTauii Toprosoi
Mapkn abo KOMEPLIMHOMO HaWMeEHYBaHHS» - fK
CAiA OUJHIOBATH, WO BKAKOYAE MNOHATTA «OTPUMATH
BUIOAY», XTO Hece BiAMOBIAAAbHICTb 3@ OAEPXaHHSA
BUIOAM;

4)«CAOBECHI  BIAMIHHOCTI  TOProBOi  Mapkmu
Ta KOMEpLUiMHUX Ha3B» - GOHETWYHa, Bi3yaAbHa
Ta CeMaHTMUHa CXOXICTb, AKWUMA aArOpuUTM eKcnep-
TU3U1 Ha L OCHOBI;

5) «nonepeAHE BUKOPUCTAHHA 3apeECTPOBaHOIo
TOBaApPHOro 3HaKy AOBPOCOBICHUM KOPUCTYBaYeM» —
AK OLiHIOBATU MOHATTA «A0OPOCOBICHO», AKi GYHKLIT
CAiA OUJHIOBATM MiA Yac MPUMAHATTA PillEHHS NPO
«pA0OPOCOBICHE BUKOPUCTAHHSA» TOLLIO.

BuBuMBLUM NeBHI npeueaeHTHI piweHHA Cyay E€C
3 IHTEAEKTYaAbHOI BAGCHOCTI pa3oM i3 MpPakTUKOLO
HaujioHanbHKX cyaiB €C Ta YKpaiHv, MU BUSHAYAEMO
cnipHi ¢akt1, HanbiAbl 3aranbHi 06’E€KTU AOCAI-
AKEHHS.

BiporiaHiCTb CNAyTYBaHHA TOProBUX MapoK 3ane-
XWUTb Bip 6aratbox eAeMeHTIB, 30KpeMa Bip BU3HAHHS
TOBApHOro 3HaKy Ha PWHKY, acouialii, gka Moxe
6yt 3pobaeHa 3 BUKOpUCTaHUM abo 3apeecTpo-
BaHMM 3HAKOM, CTYMEHIO CXOXOCTi MiX TOBapHUMM
3HaKaMM, a TaKoX MiXK ToBapamMu Ta iaeHTUdIKOBa-
HWMW MOCAYramu, 3 iHWOro 60Ky, 3riAHO 3 MOAAAb-
UMM BCTAHOBAEHUM NpPELEeAEHTHUM MPaBOM OLjiHKa
MMOBIPHOCTI CMIAYTYBaHHA CTOCOBHO Bi3yaAbHOI, 3BY-
KOBOI UM KOHLLENTYaAbHOI CXOXOCTi 3HaKiB NOBUHHA
6a3yBaTncAa Ha 3araAbHOMY BpPaXKeHHi, OTpMMaHOMy
BiA CNPUMHATTA 3HaKiB, YpaxoByHUM, 30Kpema, ix
AUCTPUOYTUBHI Ta AOMiHYHOUi CKAAAOBI YacTuHM [5].

HaykoBuiA norasip Ha U0 npobaemMy HeAerko
NPOAEMOHCTPYBATU eMMIPUYHO, BU3HAUYEHHA MOAID-
HOCTi B 3a@KOHi NPO TOProBeAbHI Mapkn - Le Aelo
HEOAHO3HaYHe | HecucTeMaTMyHe BU3HAYEHHSA
i TAYMauyeHHsl, fIke, AK NpaBUAO, TPOXM OBirblue
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B abcTpakTHOMY $GOpMaAbHOMY MOPIBHAHHI. YueHi
3aKAMKAOTb CYAAIB PO3MAAHYTU MOAIOHICTb «3BYKY,
BUIAAIAY Ta ipei», OO NepernsHyTU KOXHY OLHKY
B LIAOMY Ta MIAKPECAUTU CXOXiCTb BiAMIHHOCTEM.

CAip 3a3HauUMTH, LLO XOAEH OKpeMUi baKkTop He
€ AUCNO3UTUBHUM i 3aAeXuTb Bip dakTiB Ta obcTa-
BUH Yy KOHKPETHIM cnpaBi, eKcnepT MOXe 3acTo-
cyBaTW Ta OUIHWUTU Pi3HI MOKA3HUKU AASI KOXHOIO
3 QaKTopiB, a came: NoAiIBHICTb 3HaKIB; NOAIOHICTb
NPOAYKLIT Ta MOCAYr; CUAY 3HAKIB; MapKETUHIOBE
cepepoBMLLE; OCODAMBUI CErMEHT CroXMBadiB;
HafABHICTb aKTUMUYHOro ChAyTyBaHHS; reorpadito
BUKOPUCTAHHSA; MMOBIPHICTb NOAOAAHHS PO36iXHOC-
Tel; ONUTYBAHHS CMOXMBAUiB; CNOXWUBYi CBIAYEHHS;
HaHECEHHS LLKOAM penyTauji; HasiBHICTb Hepobpo-
COBICHOCTI MOPYLIHUKA; BYAb-AKWM iHLIWA YMHHUK,
AKWUI CyA MOXE BBaXaTu AOCTaTHIM [7].

TaKi X 03HaKW MOXYTb 3aCTOCOBYBATUCA, HaNpu-
KAaA, AO BIAOMUX TOProBEeAbHUX MapoK. ToBapHU
3HaK BBaXa€eTbCcs AOOPE BiAOMUM Ha OCHOBI TaKMX
KOMMOHEHTIB, IK: CTYNiHb 3HAHHSA Ta BU3SHAHHA L€l
MapKW y BIiANOBIAHOMY CEKTOPI FPOMAACBLKOCTI; TPpU-
BaAiCcTb, 06cAr Ta reorpadiuyHMit panoH Byab-IKOro
BMKOPUCTAHHA 3HaKa; TPWBAAICTb, MNPOTAXHICTb
Ta reorpadiuyHui npocTip 6yAab-AKOro NPOCyBaHHA
3HaKa, BKAKOUAKOUM pekAamy, a TakKoX NpeseHTa-
Lito Ha spmapkax abo BUCTaBLI TOBapiB / NOCAYT,
AO AKMX 3aCTOCOBYETbLCHA 3HaAK; TPUBAAICTb Ta reo-
rpadiuHni perioH byab-AKMX peecTpauin Ta / abo
6yAb-SIKMX 3asiB Ha PEECTPALLito 3HaKa TiEl0 Mipoto,
AKOKO BOHWM BipoHpaxatoTb BUKOPUCTAHHA abo
BU3HAHHSA UJEl MapKK; 3annc Npo ycnilHe 3Ainc-
HEHHS MpaB Ha 3HakK, 30KpemMa MNpo Te, HACKIAbKK
3Hak 6yB BM3HAHWM BIAOMUMMU KOMMETEHTHUMMU
opraHamu; KomepuiiHe HalMeHyBaHHS, MOoB’s-
3aHe 3i 3HakoMm, Towwo [8].

Mia yac NPOBEAEHHSA AOCAIAXKEHb i3 L€l TeMHU
BUAAETLCA BaXAMBMM TMPOBECTU CaMe AOCAI-
MKEHHS 3 000X CTOPiH: TEOPETUYHOI Ta NPaKTUY-
HOI. 3acTOCyBaHHA HayKOBMX AOCAIAXEHb AACTb
3aranbHe LMPOKE YABAEHHS MPO NPeAMET, Hanpu-
KA@A, MiA Yac NPoOBEAEHHA AOCAIAXEHHSA NPo Te, Wo
€ CAOBaMMU B MOLIYKOBIiV cuctemi Google, HeobxiaHO
NOAICHUTU, AK L& NPALIKOE AN TOPrOBEABHUX MapOK
i KOMEepUiMHUX HaMMeHyYBaHb | AKi NMUTaHHS LLIOAO
OrOAOLWLIEHb Ha MOLUYKOBWUX iHCTPYMEHTax MOXYTb
CcTaTh CynepeyAmBUMMU.

EmnipnuHa yactnHa 3abe3neumntb ineHTUdIKaLLIO
psaay GakTopiB Ta MOACHEHHA MPUUKUH, TOTO, AK BOHU
NnpautoTb, AO3BOAWUTb 3POOUTU aHaAI3 iX opPUAMUY-
HOI MPUPOAM Pa30M i3 BCTAHOBAEHUMU MK HUMMU

BiAHOCMHaMM Ta OUHWUTK iX. 3a AOMOMOIOK aHaAi-
TUYHUX METOAIB HeobXiAHO MPOBECTUM TPYHTOBHE
AOCAIAXKEHHSA aArOPUTMY YCHOFO BMBYEHHSI TOBap-
HOrO 3HaKy, HanpukAap, BCTAHOBUTU 3B’SI3KU BCEpE-
AVHI CUCTEMW CAOBECHMX 0CODAMBOCTEN Ta OLLIHWUTU
BMNAMB LMX PUC HA XUTTE3AATHICTb TOBAPHOIO 3HakKa
ab0 KOMepUIMHOro HaMeHYBaHHS.

AAA MiACYMKY Yy BMOOPI METOAIB MM XOUEMO
BU3HATU EAUHY METOAONOTIYHY CTPYKTYPY AOCAI-
MAKEHHA LWOAO MeEPEBIPKU/EKCNEPTUIN TOBAPHUX
3HaKiB Ta KOMEPLINHWX HaiMEeHYBaHb.

MNMepw 3a BCe, nepeBaxaTUMyTb SKICHi AOCAI-
MKEHHS, OCKIAbKM CAiA YHUKATU YMCEABHUX AQHMX.
o6 aocartm meTn, NOTPIBHO NepeBipUTH BXe
NIATBEPAXEHI daKTU Ha OCHOBI AOCBIAY: WO 6yAO
3ibpaHo B MpPaKTWLI CyAOUMHCTBA Ta OKPEMMX AOCAI-
AKEHb, SIKOKO € MEPCNEKTMBA Takoro MiAXOAY AAA
BU3HAYEHHS, HaMNpPWKAap, PO3YMIHHA CAOBECHOTO
BU3HAYEHHS TOPrOBEABHOI MapKW, BUPaXEHOI
AATUHCBKMMW AITEPAMM B KpaiHax i3 KMPUAMYHOKD
abeTkolo, AK Le MOXEe BMAMHYTU Ha MOMYASIPHICTb
TOProBoOi Mapku Ta il MOXAMBICTb BYTHU 3aXULLLEHOLD
Ha Uil TepuTopii.

Mo-ppyre, OCHOBHa yBara mnoBuWHHa 6yTn cnps-
MOBaHa Ha NpakTUKy CYAOUMHCTBA Ta OKPEMi AOCAI-
MKEHHS, OCKIAbKM, BUXOASIUM 3 METU AOCAIAKEHHS,
LUe MOBWMHHO CTaTM KEPIBHMUMW MPUHUMNAMWU AAA
FOPUCTIB, EKCNEPTIB Ta CYAAIB Y MOPAAKY PEKOMEHAS-
Lin. Y TakoMy BUNAAKYy BOHa NOBMHHA CKAAAATUCA AK
KOHCOAIAQLA NPaKTUKK, AK CYAOBOI, Tak i NpMBaTHOI
npaBoBOi, 3 METOK MOPIBHAHHA Ta BUCHOBKY LLIOAO
KOHKPETHUX MUTAHb.

BucHoBKU. HapewrTi, npeametHa cdepa ToBap-
HUX 3HaKiB i KOMepLUiMHWX HaWMeHyBaHb. |HTEp-
npetauis BU3Ha4Y€Hb AOCUTb LLMPOKO PO3BUBAETLCA
B YKpaiHi, He3BaXxatouu Ha Te, O BOHA YacTKOBO
Y3rOAXYETbCA i3 3aKOHOAaBCTBOM EC, x0ua Ha npak-
TULI Le YacTo CTa€ XOPCTKMM NMUTAaHHAM, 0COBAMBO
A AESKUX CYAAIB Ta eKkcnepTiB. 3 iHwWoOro 60ky,
npeueAeHTHE NPaBo HE PO3IASAAETBCA K AXEPENO
npaBa B YKpaiHi, KpiM TOro, y BITUM3HAHOMY 3aKO-
HOA@BYOMY MPOCTOPi TAKOX HE iICHYE EAMHOTIO iHCTU-
TYTY NPaB0O3aCTOCOBHOI MPAKTUKMU TK OKPEMOTO CyAY
3 MUTaHb iIHTEAEKTYaAbHOI BAACHOCTI, o6 pAaTH nosic-
HEHHA Ta pPekoMeHAALii B 3aljikaBAEHiIn 06AacCTi.
YpaxoByrouu BCi Li MUTaHHSA, AyXe BaXAUBO NPOAOB-
XyBaTu NPoBeAEHHS PYHAAMEHTAABHUX AOCAIAKEHD
Ha KOPUCTb YWHHOIO HaLiOHAABHOIO 3aKOHOAABCTBA
Ta cnpAMyBaTM 3axmMCT TOBApPHMX 3HAKIB Ta KOMeEp-
LiMHMX HalMeHyBaHb, K HaUiOHAAbHMX, TaK i iHO-
3EMHMUX, Y NPaBUABHE PYCAO.
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Pumapuyk Pumma MukonaiBHa, Pumapuyk FlanmHa CepriiBHa

€BPOMENCbKUM MIAXIA AO BUSHAUEHHAI METOAONONIi NPOBEAEHHA NPABOBOIr0 AHAAI3Y TOBAPHUX
3HAKIB TA KOMEPLIMHUX NO3HAYEHb

Po3rAiHYyTO NUTAHHS METOAOAOTIT NPOBEAEHHSA NPABOBOIO aHaAi3y TOBAapHMX 3HaKIB Ta KOMEPLIMHUX NO3HAY€EHb, L0
cnpusie 3abe3neyeHH0 ePeKTUBHOIO 3aXMCTy NPaB CroXMBaYiB Ta HEOOXIAHOCTI 3aAyYEHHSI KOMMAEKCHMX CrneLliaAbHUX
3HaHb B 0BAACTi TEXHOAOTIT CTBOPEHHA 3aC06iB iHAMBIAYaAi3aLlji.

BOAOAIHHS 3aranbHOKYABTYPHUMMK Ta NPOGECIMHUMU KOMMETEHLIAMMU, LLLO BXOAATb Y CTPYKTYPY CneLiaAbHUX 3HaHb
eKkcnepTa B AaHi obAacTi, 3abe3neuye NOBHOTY, BCEBIUHICTb Ta 06’ EKTUBHICTb EKCMEPTHOIO AOCAIAKEHHS.

KnrouoBi cAoBa: iHTEAEKTYaAbHA BAACHICTb, TOBAPHi 3HAKW, KOMEPLIiMHI MO3HAYEHHS, eKCriepTM3a TOProBoi MapKHy.

Pumapuyk Pumma HukonaeBHa, Pumapuyk lanmHa CepreeBHa

EBPOMNENCKUN noaxoa K OBO3HAYEHUIKO METOAONOIMU NPOBEAEHUA NPABOBON0O AHAAU3A
TOBAPHbIX 3HAKOB U KOMMEPYECKUX O6503HAYEHWUH

PaccmoTpeHbl BOMPOChl METOAOAOTMW MPOBEAEHUSI MPABOBOr0 aHaAM3a TOBAPHbIX 3HAKOB U KOMMEPUECKMX 000-
3HaAYEeHUK, KoTopasa cnocobeTByeT obecneueHnto 3GDGEKTUBHOM 3aLlMThI NpaB notpebutener 1 HeobXoAMMOCTH NPUB-
AEUYEHUA KOMMAEKCHbIX CreLManbHbIX 3HaHWI B 0OAACTU TEXHOAOTMU CO3AAHUS CPEACTB MHAMBUAYAAU3ALMU. 3HAHUE
0B LLEKYABTYPHbBIX M MPOGECCUOHAABHbBIX KOMMETEHLIMI, BXOASILLMX B CTPYKTYPY CMELManbHbIX 3HAHWI dKcrepTa B AaH-
HoW obAacTn, obecneunBaeT NOAHOTY, BCECTOPOHHOCTb U OObEKTUBHOCTb 3KCMEPTHOIO MCCAEAOBAHMUSA.

KaroueBble CAOBa: HTEANEKTYaAbHAsA COBCTBEHHOCTb, TOBAPHbIE 3HAKK, KOMMepUYeCcKMe 0603HaUYeHWs, ekcnepTnaa
TOProBOM MapkM.

Rimarchuk Rimma, Rimarchuk Galyna

EUROPEAN APPROACH TO DEFINING A METHODOLOGY FOR THE CONDUCT OF LEGAL ANALYSIS OF TRADEMARKS
AND COMMERCIAL NAMES

The questions of the methodology for conducting a legal analysis of trademarks and commercial names, which
contributes to ensuring effective consumer protection and the need to involve complex specialized knowledge in
the field of technology for creating means of individualization, are considered. Knowledge of general cultural and
professional competencies that are part of the structure of the specialist’s specialized knowledge in this field ensures
the completeness, comprehensiveness and objectivity of expert research.

Trademarks as well as commercial names fulfill their natural function of individualization: this means
distinguishing one trader / manufacturer / supplier from another on the market and presenting the correct
and proper notion of the origin of the goods / services as to which company or manufacturer it belongs to.
For this particular reason, as well as for the protection of market participants, producers/suppliers and buyers,
a specialized legal basis is created. Trademarks and trade names have received sufficient legal protection in
numerous provisions of national and European laws on the protection of trademarks and trade names. However,
we can still observe the situation when, in the process of protecting intellectual property rights, judges should
get proper consultation, i.e. receive appropriate recommendations from the European Court of Justice for a
preliminary ruling in order to understand the approach to the case and get recommendations for each individual
case relating to appropriate circumstances.

Having reviewed and thoroughly examined case-law and legal practice, it becomes apparent that countries should
work on the basis of a single consolidated approach, which includes the idea of protecting trademarks and trade
names. Taking into account the fact that trademarks and commercial names can be used in the same way, the study
of the main features of both is necessary.

The scientific view of this problem is not easy to demonstrate empirically, that the definition of similarity in the
trademark law is a somewhat ambiguous and non-systematic definition and interpretation, which is usually slightly
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more abstract in the formal comparison. Scientists call on judges to consider the similarity of “sound, form and ideas”
to review each score as a whole and to emphasize the similarities of differences.

It should be noted that no single factor is dispositive and depends on the facts and circumstances of a particular
case, the expert can apply and evaluate different indicators for each of the factors, namely: the similarity of signs;
similarity of products and services; sign strength; marketing environment; a special segment of consumers; the
presence of actual confusion; geography of use; probability of overcoming differences; consumer surveys; consumer
testimony; damaging reputation; any other factor which the court may consider to be sufficient.

Similar features may apply, for example, to well-known trademarks. The trademark is well-known on the basis of
the following components: the degree of knowledge and recognition of this mark in the relevant sector of the public;
duration, volume and geographic area of any use of the sign; duration, extent and geographical scope of any promotion
of the mark, including advertising, as well as presentation at fairs or exhibitions of goods / services to which the mark
is applied; duration and geographic region of any registrations and / or any application for registration of the mark,
to the extent that they reflect the use or recognition of this mark; a record of the successful exercise of rights to the
mark, in particular, the extent to which the mark has been recognized by the known competent authorities; trade
name associated with a sign, etc.

When conducting research on this topic, it is important to conduct the research itself on both sides: theoretical and
practical. The use of scientific research will give a broad general view of the subject, for example, when conducting a
research on what is a word in Google’s search, it is necessary to explain how it works for trademarks and commercial
names, and what issues with search engine advertising may become controversial.

Key words: intellectual property, trademarks, commercial names, trademark examination.



